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INTRODUCTION. 


In this thesis an attempt has been made to trace 
“through the heavy woven garments of traditions and 
customs” the theories of State and Sovereignty pro- 
pounded in the dim and detached records of the Muslim 
writers, and to place them on ‘“‘a scientific system of 
thought.” The student of Legal History and Political 
Science will find in the several chapters of this book a 
juristic survey which comprehends more than a mere 
knowledge of law and jurisprudence. As he will pass 
through the dreamland of the theocratic conception of 
the Islimic state, he will see the, “gladsome light’? of the 
early Islamic democracy—“a light that never was on sea 
and land” ; and going through the history of “cycles of 
legal progress”, he will reach the cloud-land of the 
political conception of state and sovereignty known in 
history as Khiláfat (Caliphate )}—“that communistic- 
democratic system of politics founded upon the basis of 
theocracy, one of the most remarkable phenomena of his- 


tory. The whole of antiquity has nothing to show which 


could be compared with it,” as observed by .Von Kremer, 
The scroll of the ancient civilization of a Semitic people 
will unfold itself revealing underneath the detached 
records of “annony mous natural law,” the juristic notions, 
and the lego-political maxims enunciated by the Muslim 
jurists “in the rough as well as in their highest finish.” 
They are the “survivals in culture’?—a phrase canonized 
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ii THEORY OF SOVEREIGNTY IN ISLAM 

by Mr. Tylor. In these survivals we discover “egoism 
in gross and in an ideal aspect,” and a strange combina- 
tion of altruistic impulses which “are recognised in all 
known stages of civilization, collateral to the egoistic 
tendencies of mankind.”” We further discover a social 
necessity to subordinate “the conscious ego to its 
environment” and a “harmony between egoistic and 
altruistic impulses.” 

In this little volume I have tried to collect materials 
from the writings of Muslim writers and publicists with a 
view to building up a system of Islamic politics on the 
lines of modern Political Science. Efforts have been 
made to reduce them to “a scientific system of thought.” 
In doing so, I have to travel into the regions of law, 
religion and politics. It isa matter of common know- 
ledge that the IslAmic polity is a combination of moral 
and religious precepts, as well as of legal and political 
maxims. They are all mixed up together as was the 
case with the institutions of all primitive societies. 

In attempting to point out the co-ordinating causes 
of intermixture of religion and politics I have to rely 
largely on the precepts and sayings of the Prophet 
of Islam, and the precedents, edicts and dicta of. 
his Companions who were the real architects of 
the Islamic Commonwealth. They were collected by 
the Muhaddithins (traditionists) in six voluminous 
works known as Stha-sitta. These books are the 
treasure-stores of information, and I have drawn 
considerable materials from — these sources, 
I may be permitted to mention here! without 
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being charged with presumptuousness, that a mass of 
historical facts hitherto undiscovered, has been 
brought to light from other sources also. They are 
closely interwoven with the legal and political 
history of Islam, and will show, when critically 
examined, the comparative value of the different 
systems of law and jurisprudence. 

Socrates once remarked that “until either philoso- 
phers become kings, or kings become philosophers, 
states will never succeed in remedying their short- 
comings” This dictum of his has its intrinsic value of 
wisdom. But if to-day any author asserts that unless the 
Muslim statesmen become philosophers, or the Muslim 
clergy the students of modern science of politics and 
jurisprudence, the Islamic states will hardly be able to 
change their political outlook, such an author must be 
ready to bear with patience that his view will “sink him 
beneath the waters of laughter and ridicule.” Yet there 
is hope of some such transformation. History shows 
that there have always been the cycles of progress in the 
domain of human thoughts and ideas, and that they 
have often been heralded by men of independent 
thinking and original ideas. Islam had the productive 
period of her genius when the thinking mind displayed 
its faculty of originality. Then came the period of critical 
inquiry when fertile brain was employed to the colla- 
boration and elucidation of the original productions, 
This period was followed by a lull when fell the blight 
of patristicism which sapped the vigour and vitality of 
Isiam. It was due to the baneful influence of orthodoxy 
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and dogmatism, formalism and liberalism of the 
Muslim clergy. Its effects have been very serious, and 
produced social, political, and intellectual decadence. 
The pall of darkness hung too long over the Muslim 
states. But with the dawn of this century, the Islamic 
states have caught the glimpse of a new light. The 
thinking mind has come to realize the effects of political 
stagnation, and applied itself to examining and finding 
out the causes of decadence. With nationalistic zeab 
the patriotic souls are working for the social and political 
advancement by cutting asunder “the heavy woven 
garment of traditions and customs.” The time is now 
ripe for presenting to the public a treatise, though 
elementary, which shall cover a wider range of topics 
concerning law and politics, the theory of the state and 
sovereignty, the proposals and suggestions for bifurcation 
of religion and politics, as well as the origin, nature, 
functions and organization of the state both from the 
Islàmic and modern points of view. This thesis is the 
product of the time. It aims at analysing the thought 
and theories of the Muslim jurists, and systematizing 
them in the light of the modern Political Science. 

In attempting to break my lance in this new field, I 
make no pretension of having treated the subjects in an 
exhaustive manner. Ina thesis like the present one the 
scope of which is limited by the Calcutta University, 
it is impossible todo so. Yet I may say without any 
presumptuousness on my part that the subjects treated 
in several chapters cover a wide field of reserches, 
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Synopsis of the Thesis. 


For forming an idea of the subjects dealt with in the 
thesis, I think it will be helpful if a short analysis of 
the chapters is given at the outset with introductory 
remarks. I, therefore, proceed to state briefly the contents 
of each chapter as under :— 

Chapter I gives in brief a description of the primitive 
institutions of the pre-Islìmic Arabs, their tribal orga- 
nizations, townships under shaykhs, the form of govern- 
ment and its constitution, the characteristics of the pre- 
Islàmic monarchy, and other cognate subjects. The 
contents of this chapter are the results of the study of 
ancient history and researches. 

Chapter II deals with the conception of State and the 
history of the theory relating to the Origin of State 
and the Divine Right claimed by the Muslim sovereigns. 
it traces the sources which gave rise to the idea of 
theocracy, and points out the causes of the decline of the 
theory. In discussing the merit of the Divine Theory I 
have contrasted the views of the Muslim jurists based on 
the recognition of spiritual needs by the state with 
those of the Western writers and publicists. The points 
of interest in this chapter are special features of the 
Khilafat-state, the distinctions drawn by the Muslim 
jurists between the religious and secular laws, and- 
the *“communistic-democratic” character of the IslAmic 
Commonwealth: I have also shewn in Sec III the influ- 
ence of theocracy on the ancient civilization of the world 
and its place in the history of states. Although the 
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whole of this chapter cannot be called wholly original, 

its several sections are interspersed with original ideas, ‘ 
and show the thread of critical investigation of legal and 
political theories. It is a matter of common knowledge 
that owing to the influence of theocracy the Muslim 
writers and publicists have jumbled up the religious 
principles with legal and political maxims in the name 
of Sarat ( Canon laws ). I have tried to disentangle 
them from the meshes of Mediaeval writings. 

Chapter III deals with the Ethical conception of tem- 
poral sovereignty, and Section I point out the special 
features of Islàmic Theocracy. Chapter IV ( pp 57-68 ) 
deals with the Force Theory from the view-point of the 
Muslim jurists. I have pointed out how the modern 
writers on Political Science differ materially from those 
of the Muslim authors. The comments and criticism on 
the dictum, “Might is Right,’ have led me to examine 
critically the opinions and dicta of certain Muslim 
writers, and the authenticity of the traditions upon which 
they rely. The unbiased Wuhaddithin (traditionists) and 
the modern critics, like Sir Sayyad Ahmad, Mr Amir 
Ali, Shamsul Ul&ma Shibli Nu’mani and others, have 
impeached the authenticity of the sources from which the 
jurists of the Omayyad and Abbasid courts have collected 
as well as “manufactured”’ those traditions to please 

- their masters the Caliphs of the periods. Unlike Ibn 
Zowji and some other critics, I have tried my best to 
avoid the use of harsh words; but criticism, however 
mild, contains some elements of unsavouriness, There 
is no help for it. The most objectionable feature of the 
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writers and authors of those ages is that they tried to palm 
off, consciously or unconsciouly, the figments of traditions 
upon the Prophet of Islam. The criticism is directed 
to point out the unsoundness of their views based on 
those traditions from which have been deduced certain 
questionable and unwholesome political maxims which 
militate against the democratic spirit of Islam. 

Chapter V (pp 63-76) deals with the Organic 
Theory of State. I have illustrated this theory with 
the views of Muslim writers, specially of Imam Ghazzali 
and Shah Waliullah, as well as of Western writers and 
publicists. It will be seen that a sharp distinction 
exists between the biological analogy drawn by the 
Eastern and Western writers. Section II contains an 
estimate of the Organic. Theory ; and Section III deals 
with the Islamic ideas of social Organization and Har- 
mony as Opposed to the views of certain advocates of 
“Individualism.” This chapter gives an idea of the 
social structure of the Islamic states. : 

Chapter VI deals with certain important problems 
concerning State and Sovereignty. In Section I the 
conception of “political state” is explained with its 
legal bearings, and the nature of the Khilafate-state is 
discussed. It is not a “mixed state,” nor a “Muslim 
confideracy.” It contains the elements of a “‘federal 
state” which Freeman designates as “Federal Common- 
wealth.” ( Vide p81 ) Its constitution was such as to 
gravitate autonomous states to its central government. 
In Section II, the original idea of the founder of the 
Islamic Commonwealth is pointed.out, His bold 
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conception of a political state in which freedom, fraternity 
and equality of different races and nationalities are to be 4 
the guiding principles of government, has been explain- 
ed and illustrated. This chapter should be read with 
Chapter VIII in which the theory of Caliphate has been 
discussed. The juristic principles relating to State and 
Sovereignty have been deduced from a mass of traditions, 
maxims, and dicta of the Muslim writers, and are 
brought under “the scientific system of thought.” In 
Section III incidences of the state (/ahyat-1-Mumlikat). 
and in Sec. IV its functions (Umur-i-Saltanat)—obliga- 
tory, legitimate, and optional—are pointed out. From 
the materials collected on researches an edifice on 
Political Science may well be coustructed from the 
{Islamic point of view; and my endeavours have been in 
that direction, 

Chapter VII deals with the Islamic conception of 
nationhood, the principles of nationality, the Prophet's 
idea of forming a “composite nation” by welding 
different nationalities into one body. His two Charters 
granted to Christians, Jews, Magians and other races 
bear testimony to his grand conception of nationhood. 
in Sec. VII I have pointed out the Socialistic and 
Communistic elements in the Islamic law and polity. 
l Sec. VIII contains a survey of State-socialism and 
criticisms thereon from the Islàmic point of view. Sec. 
IX deals with the attempts of the Faqih at democra- 
tizing the system of Muslim law. 

Chapter VIII deals with the theory of KhilAfat and 
its nature and’ characteristics. It is an important 
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chapter from the theocratic point of view. The discuss- 
ion on the nature of its constitution centres round the 
topics whether Khilafat-state was a democracy, or 
republic, monarchy, or a federal type of commonwealth. 
According to Ibn Rushd (Averroes) it was a “republic 
in which was realized the dream of Plato.” On this 
point the author of the Spirit of Islám ( p 398 ) says: 
“He regarded the Arab republic under the Rashidin 
Caliphs as the model government in which was realized 
the dream of Plato. Muawiyah, he says, in establishing 
the Omyyad autocracy, overthrew this ideal and opened 
the door to disasters.” The Muslim writers and publi- 
cists have discussed at length the nature of the 
Khilafat-state. Shibli Nu’mani, after noticing its charac- 
teristics, has come to the conclusion that it was the 
Republican from of Government (Hukumat-i-Jamhurt). 
From the opinions of the numerous Muslim authors, 
it appears that the Constitutional form of the Caliphate 
was neither a democracy, nor a republic, nor a theocracy 
pure and simple, but it contained in its constitution the 
elements of the three forms of state. It was a Free- 
State governed by the people for the people with their 
own laws—religious and secular. Here come in the 
elements of theocracy which led Von Kremer to hold 
that “it is communistic-democratic system of politics 
founded on theocracy.”? The peculiar features of the 
Caliphate consisted in the right of election, and deposing 
the Caliph for his incompetency and incapacity, his 


responsibility to the electors, his accountability to the 


people for the public fund (Sazttul-mdl), and so forth. 
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These special characteristics take the Caliphate out of 


the category of theocracy pure and simple. In some 
respects it approaches very near Freeman’s definition of 
federal type of commonwealth ( vide sec. v ), 

From the fact that the Khilafat-state is generally 
administered by the laws of Shari’at which includes both. 
religious and secular laws, some European writers have 
hastily come to the conclusion that the Caliphate is 


_ theocracy. They do not even stop to consider and point 


out whether it was a pure theocracy, or a dualistic or 
limited theocracy, I have discussed these matters in Sec. 
III under the caption, “Characteristics of the Constitu- 
tional from of Khilffat.” 1 have quoted in this chapter 
the inaugural addresses of certain Caliphs which throw a 
flood of light on the constitutional nature of the Calip- 
hate. Taking into consideration the wide range of topics 
discussed in this chapter, the reader will be able to appre- 
ciate the Islamic idea of a state in its perspective. To 
appreciate the merit of the topics discussed in this chap- 
ter, references may be made to 'Skharh-ul-Muwdqy, 
Tamhid, Kitáb-ul-Ahkám, Takhrir-ul-Ahkim; also to 
Mawardi, Nasafi, Sh4h Wali-ullah and Ibn-ul Jama’. 
Chapter IX deals with a variety of subjects, viz, the 
Principles of election, Right of electors and of the candidate 
to the Caliphate, different modes of election recogniged by 
the Muslim jurists, grounds for setting aside an election, 
mode of deposing the Caliph, and other cognate subjects. 
It may strike strange that in that dim and distant age 
when emperors and monarchs exercised absolute auto- 
cracy in the civilized countries of the world, the founder 
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of the Islámic Common-wealth would conceive the idea 
of a free-state founded on democratic principles. It 
should be borne in mind that the Roman Republic and 
the Grecian city-states had come to an end centuries 
before the birth of Islám. When the Caliphate was 
founded, the Holy Roman Empire was supreme in the 
West, and the Persian emperors held despotic sway in 
the East. In the neigh-bouring countries, the autocratic 
monarchs and princes reigned supreme. There was then 
- no republican or democratic government on the model of 
which the Caliphate could be founded. Plato’s dream of 
a republic was slumbering in his dialogue. It therefore 
seems strange and no less astonishing that ‘a communis- 
tic-democratic” from of government was established on the 
basis of theocracy,—‘‘one of the most remarkable pheno- 
mena of history,” as pointed gut by Von Kremer, “the 
whole of antiquity has nothing to show which could be 
compared with it.” I have, therefore, stated in this chapter 
various principles, legal and political, which will bring in 
bold relief the Isldmic ideas of a republican free-state. 
It may be pointed out that these principles are not to be 
found in one treatise, or in a particular chapter ofa 
book. They have been collected from the writings of 
various authors and pone and arranged in a 
systematic way. 
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In conclusion, 1 may observe that in presenting this ~ 
little volume to the public I have an object in view, and 
that is to build up a structure on Legal Philosoply and 
Political Science with materials to be found in the Books 
, on Hadith and Fiqah. Although a very few of the \ 
Muslim jurists have treated the subject on a scientific 
basis like the modern authors on Political Science ; and 
although their views and theories concerning State and 
Sovereignty are lying dispersed in numerous works 
written under the influence of the theocratic ideas, I 
think that ample materials may be collected and mast- 
ered from those detached records, and that an edific on 
Political Science may be constructed from the Islamic 
point of view. I do not mean to suggest that there is 4 
such a thing as “Islamic Science of Politics,” or “Islàmic 
Science of Jurisprudence”; for there cannot be an 
exclusive science of a community. Yet it cannot be 
denied that they have treated those subjects not indepen- 
dently apart from theology. Consequently, their writings 
disclose a preponderating influence of the Islámic 
Church, just as the writings of Osgood and Calvin show 
the dominating influence of the Christian Church, 
Muslim writers are, therefore, not to be too harshly 
criticized for their bias for theocracy, or for the 
unsoundness of many of their views. It should be borne 
in mind that the Mediaeval Age was the age of theocracy 
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and of church domination, and that not a few of the 
thoughts and theories current in that age have been 
either exploded, or discarded, or modified by modern 
investigations and scientific discoveries. Yet their 
writings furnish ample materials to the Student of 


research for working out a system of any branch of 
science, 


My researches have been conducted independently. 
The suggestions made im concrete form in several 
chapters will, I presume, advance the cause of Legal and 
Political Science in the following respects :— 

(1) They will encourage the study of jurisprudence 
as Legal Philosophy, and make the student of law 
familiar with ‘the world’s methods of juristic thought”, 

(2) The inter-relation of sciences and the inter- 
dependence of Legal Science and Sociology, as shown in 
several chapters of this thesis, will bring out in bold 
relief the conception of Law as a socio-psychological 
phenomenon. 

(3) The critical exposition of the legal and political 
theories of the Muslim jurists and the Western writers. 


will show their conceptions of Law, State and Sovereignty 


“in the rough as well as in their highest finish”. 

(4) The proposals of separating law and politics 
from the meshes of theocracy, will tend to encourage the 
historical method of study of each subject as a distinct 
science in relation to other sciences. The out-look of the 
East on legal lore has hitherto been insular. The 


value of the study of comparative law has hardly been 


recognised by the Asiatic jurists. Their juristic methods 
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are still primitive in more respects than one, They seek 


to improve by their own experience, and pay no heed to 


the experiences of others. But we are now on the 
threshold of a constructive re-adjustment. A re-statement 


of law in almost every department is necessary for 


determining our system of polity. The topics discussed 
in several chapters of this thesis are expected to expand 
our juristic out-look in future. I have made endeavours 
in this direction. How far I have been suceessful in my 


efforts, is a point which depends on the appreciation of 


the thesis. I may only hope that my contribution, 
humble as it is, will not fail to attract the attention of 
the learned circle. 
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CHAPTER I © a ee 
THEORY OF SOVEREIGNTY IN ISLAM 


SECTION | 
GENERAL OBSERVATION 


Since the advent of Islam the world has seen great 
changes. It came asa great revolution and a reform- 
ation. As an active spiritual force, it swept away the 
mist of myths and legends, and snapt the charm of effete 
ideas and rigid habits of many a people which kept 
them enthralled amidst the enchanted shackles of out- 


grown customs and mythical beliefs. It has justly been 


remarked that Islám has changed the angle of vision of 
many a nationality of the world. It ushered in an era of 


democratic ideas, levelled the iniquitous social distinctions, 


and proclaimed equality and fraternity to the world The 
old feudalism crumbled down, and a new inspiration 


began to quicken the life and thought of the people. 


Before endeavouring to trace “the Theory of 


Sovereignty in Islám,” it is necessary first to ascertain 


the characteristics of the people belonging to the Islamic 
faith, It should be borne in mind that these people do 
not ‘belong to one nationality. Within the. catholic 
church of Islám lived the Sages and Savants who were 
* Arabi and ’ Ajmi ; that is,thinkers and writers belonging 
to the Semitic and Aryan stocks and families. They 
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developed the legal system of Islám. Hence we find 
that the system of Islámic jurisprudence is the resuit of 
the productive genius of both, though the Arabs took a 
leading part in its development. Furthermore, the 
body politic of Islam consists of a congeré of races and 
nationalities, such as the Persian, the Egyptian, the 
Moor, the Indian, the Turk, the Afghan, &c. ; and 
each of these nationalities has had the conception of its 
own regarding State and Sovereignty, inherited from its 
ancestors, though its ideas have largely been influenced 
and | moulded by the teachings of Islim. This accounts 
for ‘the divergence of views regarding the theory of 
sovereignty in different climes and countries. This may . 
be illustrated by the fact that while the Arabs in Hejaz, 
just after the demise of their Prophet, set up a democratic 
form of Government with popular franchise, the Arabs 
in the outlying provinces with the help of the people 
of Persia, supported monarchy in the name of the Caliph 
with a show of election and popular homage. Similar 
phenomena are to be found in other parts of the Islamic 
World. In Egypt and Spain two independent Caliphat- 
es were established by the Fatemides and Omayyads. 
In Afghanistán and India autocratic monarchies were 
set up without even paying allegiance to the Caliph of 
Islám though sometimes his recognition was sought for- 
by some of the monarchs. In Egypt, Morocco, and 
other places we find in later times kingly form of Govern- ; 
ment with an acknowledgment of allegiance to the 
Sultán of Turkey who assumed the title of Caliph. These 
matters will be discussed in their proper places. 
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The divergence of views regarding State and 
Sovereignty have arisen from various causes. One such — 
cause is the degree of mental and intellectual develop- 
ment of different nationalities. The deep-seated notion of 
absolute monarchy under which they lived for long ages, 
is another cause. The Republican or Democratic form — 
of Government was unknown to the Semitic races. Even 
the Arabs, whose Prophet conceived the idea of demo- 
cracy, and who loved and still love liberty and freedom 
above all things in the world, were accustomed to live 
under their tribal chieftains or shaykhs. The Caliphate 
—“that theocratic form of Government based on the 
principle of popular election” established just after the 
death of the Prophet of Arabia, came as a re volution, and 
as soon as its glamour passed away, the old instinct of 
the people asserted itself in reviving monarchy and 
looking upon the king or Sultán as “the shadow of God?’ 
(as-Sultin ctlullah.) 

Further, the conception of sovereignty duileacda largely 
on the conception of law; it is more so when a state 
is theocratic. And in Islám the conception of sovereignty 
and that of state is largely based on theocratic ideas— 
especially the IslAmic Commonwealth known as the 
Caliphate (saltanat-t-k/ildfat, or “sovereignty under 
Caliphs”). Since the time of the Prophet of Arabia it 
has been a peculiar political institution which according 
to Von Krémer is “the communistic-democratic . system 
‘of politics founded upon the basis of theoc racy—one 
of the most remarkable phenomena of history, The 
whole of antiquity has nothing to show which could be 
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compared with it.” Consequently, our curiosity as 
well as the interest of Legal History impel us to direct 
our attention to the investigation of the Arab culture 
and civilization—both pre-Islamic and post-Islámic. 
In doing so I shall try to avoid digressions, and confine 
myself to the task of making clear the Islamic concep- 
tion of State and Sovereignty. The reader will find . 
that the Islamic idea of a democratic state was not 
borrowed from the Romans, nor are the peculiar features 
of the Isl4mic common wealth on all fours with 
the Athenian and Spartan conception of state and 
sovereignty, The Islamic idea of theocracy corresponds 
partially with that of the Jews, but the Jewish theo- 
cracy differs materially from the Islamic conception 
of “the communistic-democratic system of politics 
founded upon the basis of theocracy.” 

. Western scholars have devoted much of their time 
and energy to the graphic description of the dazzling 
courts of the Ommayyad and Abbasid Caliphs, to the 
interesting account of their pomp and power, art and 
literature, and to the narration of the sad tales of their 
downfall, But it may be said with regret, without 
meaning any offence, that in dealing with the history 
of Muslim jurisprudence and the Isl4mic political 
theory, the majority of them have shown a sort of 
captious and perverse spirit. We try in vain to find 
in their works a faithful account of the National Council, 
and the Council of Citizens, the edicts ( farmdns ) and 
laws of the Islimic Commonwealth, and other cognate 
matters. On the other hand, there are certain books 








PRIMITIVE INSTITUTIONS : 5 


(such as Lee’s Historical jurisprudence) which deal 
with the legal system of different races and nation- 
alities, but they are conspicuous by their silence on the 
legal system of Islám. Consequently, it is necessary 
that we should try to ascertain the pre-Islamic con- 
ception of state among the Arabs, as well as their 
theory of state and sovereignty after the promulgation 
of Islam. 


SECTION Il 


PRIMITIVE INSTITUTIONS OF THE 
PRE-ISLAMIC ARABS. 


The student of Political Science and Legal 
History has often endeavoured to penetrate into the 
misty past for getting a glimpse of the archaic Arab 
society and its primitive institutions—legal and adminis- 
trative—before the advent of Islám. The difficulty of 
ascertaining accurately the ancient institutions of Arabia 
lies in the fact that the Pagan Arabs in “the Days of 
Ignorance’ possessed no record of their history. The 
Arab historians, like [bn Isháq “the luminous chronicler 
of Arabia,’ or Tabári “the Livy of the Arabs,” or 
Ibn Khaldûn the first critical historian, have hardly 
thrown adequate light on the primitive condition and 
institutions of the ancient ‘‘dwellers of the desert.” We 
have, therefore, to fall back largely on their folk-lore, 
poetry and proverbs depicting their moral and social 
life. 








6 s PRIMITIVE INSTITUTIONS 
: 

Ibn-ul-Abbés aptly observed that “poetry is the 
Public Register of the Arab people. By its means 
geneologies are remembered, and glorious deeds handed 
down to posterity.” It has often been said that the 
ancient Arabs had no system of law—civil or criminal, 
religious or secular; that they had no conception of 
law, nor of state and its constitution. The remark is 
rather too sweeping. No doubt, they had, no written 
law, or a code of institutes for their guidance. But they 
had their unwritten laws—customs and usages peculiar 
to each clan or tribe. Nor will it be quite correct to 
say that the ancient Arab kingdoms, wherever they 

existed, had no constitution at all for carrying on their 
administration, I shall revert to these topics later. 

Now, let us turn to Hejaz the cradle of Islám., 
Before the birth of the Prophet, Arabia had been 
a “land of mystery and romance which has hitherto lain 
enwrapt in silence and solitude, isolated from the great 
nations of the world, unaffected by their wars, or their 
polity. The armies of the Chosroes and the Cæsars 
had for centuries marched and remarched by her frontiers 
without disturbing her sleep of ages. And though the 
mutterings of distant thunder which so frequently rolled 
across. the dominions of the Byzantine and the Persian, 
often reached her ears, they failed to rouse her from her 
slumber.: Her turn, however, was come. and she soon 
found her voice in that of the noblest of her sons.,’’* 
That voice is still resounding in different quarters of the 
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1 A.’Ali: Introduction to the Spirit of Islám, p x lvi. 
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globe in democratic thunder. The unlettered child of 
the desert, sitting in the lap of nature, gave in his 
manhood to his people a constitution which is character- 
ized by the great German publicist as “the communistic- 
democratic system of politics founded upon the basis of 
theocracy,’’ 


The Badawy 


Broadly speaking the people of the Peninsula had 
then, as they have now, two different types of people— 
“the dwellers of the desert,” and “the people of the town” - 
The inhabitants of the desert consist more or less of 
nomadic tribes generally called Badawys, or Bedouins. 
They are not subject to any control in their wild free- 
dom, save and except to the behest of their Shaykhs or 
chiefs. It may reasonably be presumed that the 
nomadic tribes have had very little conceptien of state 
and its constitution. Yet, it cannot be denied that their 
Shaykhs exercise considerable control over them. In 
lucid language, Dozy depicts the characteristics of the. 
Badawy the purport of which is given below : 

The- abiding characteristic of the Badawy’s life is 
their immutability. What they are to-day, such they 
were yesterday, and such they will be to-morrow. The 
Badawy preserves in all its purity, the spirit which 
animated his ancestors in the days of the Prophet. 
“His pride assures him that he embodies the consum- 
mate pattern of created beings ; he despises other nations 
simply because they are unlike Arabs; and believes 
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himself infinitely happier than the civilized man. Every 
condition of life has its inconveniences and advantages, 
but the arrogance of the Bedawins is easily intelligible ; 
guided, in fact, not by philosophic principle, but by a 
kind of instinct, they have put in practice from time 
immemorial, the inspiring watch-words of the French 
Revolution—‘Liberty, Equality, Fraternity ” Of liberty, 
no man on earth has inherited a fuller share than the 
Bedawy. “I acknowledge no master,” he boasts, “save 
the Lord of the Universe”! And the freedom he enjoys, 
is trammelled by so few limitations that in face of it the 
doctrines of our most advanced Radicals read like 
maxims of despotism. In civilized states Government 
of some kind is a necessary and inevitable evil—an evil 
which is an essential condition of good: the Bedawins 
simply dispense with it,”’........... i 
“Although absolute equality is not to be found even 
in the desert, it is there more nearly attained than any 
where else. The Bedawins neither admit disparity in 
their social relations......... nor is a plutocracy conceiv- 
able amongst them, for, in their eyes, riches confer no 
title to public esteem.........All the Bedawins of the 
same tribe are drothers ; such indeed is the term applied 
by fellow tribesmen of the same as to one another...... 
The Arab will make any sacrifice for his tribe ; for it he 
is ever ready to risk his life in those dangerous enter- 
prises in which faith and enthusiasm can work miracles ; 
for it he will fight till his body is crushed out of human 
eppo ees ete ets LL 


1 Dozy’s Spanish Islám, p. 5. 
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semblance beneath the reet of his foe. “Love thy 
tribe,” sings a poet, “for to it thou art bouna cy firmer 
bonds than is a husband to his wife.” Such, then, is the 
meaning which the Bedawy gives to “‘Liberty, Equality, 
Fraternity.” 1! 

These characteristics of the Arabs, especially of the 
dwellers in the desert, have strongly been reflected in 
the character of the states they founded—the Caliphate, 
the Saltanate. the Sharifate, the Amárate, and other 
kinds of monarchy. 


= 


The People of the town 


The settled Arab population lived in towns either 
under their Shaykhs in townships, or under a 
monarchical form of government, or under an oligarchy. 
They lived a settled life. They were generally traders. 
and agriculturists. They had their organisations. 
These organisations differed widely in their character 
and constitution. 7 


SECTION III. 
TRIBAL ORGANIZATION. 


Among the nomads as well as the settled Arabs 
who were not under any monarch, there existed and 
still exists a sort of organization—essentially of tribal 





1 Vide, Dozy’s Spanish Islám, chap, I, 
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character. It consisted of a Council of Elders where 


the affairs of the tribe were administered by the 
Shaykhs or heads of clans (gawm) and tribes. The 
Shaykh did not possess any governing power, nor had 
the Council power to frame rules or promulgate laws. 
All matters concerning the community are discussed 
in the council, or majlis to which any tribesman had 
access. Here the tribal disputes and tribesmen’s cause 
were used to be brought and decided by the Shaykh ; 
and in serious and difficult cases by the Elders. Both 
sides pleaded their cause, and judgment was given 
impartially according to the current customs and usages 
of the tribe. The loser had to pay fine of so many 
heads of cattle or camels, which he must pay, or go 
out of the tribe to which he belonged. In cases of 
grave offence, such as murder, retaliation was the general 
rule. But murder could be expiated by the payment 
of blood-money known as dia#, if the kinsmen of the 
murdered man consented. But if they claimed the 
life of the murderer, the latter must be handed over 
to them who used to take revenge by murdering the 
culprit. This often led to the long-drawn blood feuds 
involving the relatives of both sides for generations. 
Generally, wrong or offence was regarded as a civil 
injury which must be compensated. Thus, a fine of 
blood-money may be looked upon in two lights, as 
compensation to the injured party for the wrong done; 
or as a punishment for the offence. 

The position of the Shaykh—The Shaykh or chief 
was chosen by the tribe itself ; but he had no power to 
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issue commands. He was, therefore, not in any sense a 
governor, nor did the Council of Elders constitute a 
government in the modern sense of the term. “He is 
obliged at every turn to consult the tribal council, which l 
is composed of the heads of the component families of 
the clan. Without the assent of this assembly, war 
cannot be declared, nor peace conclu ded—even camp 
cannot be struck,” 1 

“The title of Sheikh bestowed by a tribe upon one 
of its members is often little more than an empty 
compliment —a public testimony of the esteem in which 
he is held—a formal avowal that the recipient is the 
ablest, the bravest, the most generous man amongst 
them, and the most devoted to the welfare of the 
community. “We confer this dignity to no man,” said 
an Arab of old, ‘‘unless he hath given us all that he 
possesseth, unless he hath allowed us to trample under 
foot all that he holdeth dear and in honour, and hat. 
rendered to us the services that we look forin a slave.” 
ssseeesee Lhen, as now, a chief was sometimes deposed 
if he could not maintain his position, or if a braver and 
more bountiful man could be found among his fellows”.? 

Such was (and still is) the position of the shaykh, 
and the power of the organisation of the Arab 
society. Sovereignty being the most distinctive mark 
of state, itis clear that the ancient Arab organization 
cannot be called ‘state? The idea of sovereignty 





p * 
t Dozy's Spanish Islám, p. 4. : 


2 Dozy’s Spanish Islám, p. 4—5. 


_ state over citizens and subjects, unrestrained by law.” 
But the nomadic portion of the Arab population owes 
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never crossed the mind of the primitive Arabs. 
Sovereignty means as pointed out by Bodin in his works 
“De la Republic” (1576), “the supreme power of the 


allegiance to none except to their Shaykhs, Being 


lovers of complete freedom, they could not and can- 
not brook subjection and restraint. Having been born 
and brought up in the lap of Nature, and having lived 
and moved in her environments these children of the 
desert had no necessity of forming state-organization. 
Consequently, they have had no conception of ‘state’ or 
of ‘sovereignty.’ 


SECTION IV. 
TOWNSHIPS UNDER SHAYKHS. 


“Now, let us turn to the Arab organization of the 


township. The settled inhabitants who are generally 


called “the people of the town,” were either under some 


_~shaykhs, ofetinder a monarchy, or under an oligarchy. . 


Townships. 


The Arab population of the town who were under 


‘their Shaykhs or chiefs had the same kind of organi- 


zation as their brethren the Badawys, or “the dwellers of 


‘the desert,” had* im out-lying places. Though the 


character of the town-organization was the same it 
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appears that the power of their Shaykhs in towns was 
more defined and somewhat extensive. The reason is 
obvious. The mode of life, the trade-relation of the 


town-people with other cities and tribes, the agricultural ~ 


interest, &c., gave considerable importance to townships. 
Further, the internal affairs of the citizens were more — 
complicated than the simple life of the Badawy. 
Consequently, the Shaykhs of the townships who were 
afterwards designated as Amirs and Sharifs, were 
called upon to exercise more control over the affairs 
of the citizens, than the shaykhs of the nomadic tribes. 
But the decision of the shaykh or amir was binding, 
and was executed only if he had power to enforce it. 
Sometimes, cases of unusual difficulty presented them- 
selves for his decision. Such cases could not be decided 
according to customs or unwritten common law of 
the people. In such an event the experienced persons 
known for their sagacity and wisdom, were selected 
for solving the difficulty. Their decisions supplied 
future precedents for the adjudication of similar cases. 
Thus the stock of their unwritten common law increased 
and expanded. 

~ 
Arbitration. 


Arbitration was not unknown to the ancient Arab. 
‘When the parties were willing to refer their disputes 
to arbitration, special individuals, besides the Shaykh, 
acted as arbitrators whose decision was considered final. 
Yet the Shaykhs of the townships had no power to issue 
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commands, or to formulate law. Their position and 
power in other respects were almost the same as‘ those - 
o the chiefs of the Badawys (Bedouins). Thus we do 
not find the marks of state, or sovereignty, even in 
the organization of townships. 


ANCIENT ARAB MONARCHY. 
Monarchy. 


It appears from the historical records that in several 
parts of the Peninsula there was monarchical form of 
government. The kings and princes who were called 
Tubéas and Mundars, reigned there. History furnishes 
account of such kingdoms and their administration. 
Two great kingdoms were at Hejáz and Yemen in 
Arabia proper; and two at Ghassan in Syria and Hira in 
Iráq (Chaldea). Besides these, there were several other 
principalities which had princes of theirown.* “The 
settled Arab population of Yemen, of Bahráin, and Iráq 
sometimes obeyed, and sometimes were in alliance with 
the Persians. The Badawys or the Bedouins of these 
provinces maintained their independence. The Arabs of 
Syria were sometimes subject to the Romans, and some- 
times looked to them for help only. Those of Mesopo- 





1 Sale'’s Preliminary Discourse, (Translation of Al-Qûrán) 
p. 9- The Jorhamites reigned in Hejáz ; the Himyarites in Yemen ; 
the Azdi kings in Ghass4n, and the Mondars in Hird, The last 
is also called the Lakshmi Kingdom. The Himydri Kingdom with 
varying fortunes lasted for 3000 years, that of Ghassdn for 616, and 
that of Hira for 622. Vide Abul Fidá, also Gol, ad Alfrag, p. 232. 
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tamia recognised alternately the Roman and the Persian 
rule The Badawys of Central Arabia and of Hejáz who 
were supposed to be under the Himyarite kings, “had 
nominally passed under the Persian rule, but they 
enjoyed virtual independence.’ 

Constitution of the Arab Monarchy—Each of 
these kingdoms consisted of several clans and tribes 


under a king who had his councillors to assist him in 


the administration of the state. Each state had a 
Council-hall (Dawl-un-Nadwid). This was the Council of 
Elders for transacting important business concerning the 
welfare of the state. The king was the supreme head, 
and used to dispense justice. But the Shaykh or chief of 
every clan or tribe, were required to attend the Council 
for advising the king and his councillors on important 
affairs. This Council of Elders was a sort of Advisory 
Board ; but it can hardly be said that the council was a 
popular assembly for enacting legislation, or forming 
regulations for the administration of the state. History 
does not say that the monarchy of the period had any 
code of written laws. Disputes were decided, and justice 
administered according to the customs and usages.of the 
clans and tribes under a particular monarch. The inter- 
clanish complications and foreign trade disputes were 
used to be settled in accordance with the precedents and 
well-established customs prevailing between different 
clans and races. The king in concert with his council- 





1 Introduction to the Spirit: of Islám, p lvii, Al-Fárûgq, part l 
PP 59-02. 
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lors, and i in cases of grave danger, in consultation with 
the Elders, settled the plans for the defence of the town 
and the state, and use to take their advice for 
declaration of war, and conclusion of true and peace. 

It is true that the settled portion of the Arab 
population, like the more civilised nations of the time, 
did not establish any legal institution; nor did they 
develop any indigenous system of law. But they hada 
constituti y—somewhat crude—for the administration of 
their stateaccording to the requirements of their simple 
society. Here we find that they had a clear conception 
of ‘State’ and of ‘Sovereignty.’ 


. F 


SECTION V. 
OLIGARCHICAL FORM OF GOVERNMENT 


Some of the townships which were not under the 
sovereignty of any monarch, were ruled by an Aristo- 
cracy. Several notable persons including shaykhs 
and chiefs of tribes were entrusted with the affairs of 
the town. They used to look after the general welfare 
of the citizens, settle there differences and protect 
the town from hostile attack. Thus they formed an 
Oligarchy in which particular notables were entrusted 
with different functions; e. g. some notable was to 
settle the disputes concerning matrimony, succession 
and inheritance ; some was to look after the distribu- 
tion of booty and collection of impost for the poor 
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and the pilgrims ; some to look after militia and the — 


means of defence and attack, and so forth. 

The town of Mecca was in the hands of an Oligarchy 
before the advent of the Prophet. Kossay laid the 
foundation of the oligarchy in the middle of the fifth 
century of the Christian era. He built “the Council 
Hall” (Dér-un-Nadwd) where under his presidency 
public affairs were transacted. “To this hall, no man. 
under the age of forty, unless a descendant o Kossay, 
could gain admission. Here also were pert rmed all 


civil functions. At the Ddr-un-Nadwd, the Koraishites, | 


when about to engage in war, secured from the hands 
of Kossay the standard, Zzwd. Kossay himself attached 
to the end of a lance, a piece of white stuff and sent it 
to the Koraishite chiefs. This ceremony ‘called the 
Akd-ul-liwd continued in vogue from the time of its 
inauguration by Kossay until the very end of the Arab 
empire... Kossay succeeded in making them to submit to 
the payment of an annual poor tax, called the Az/ida 
which he applied in feeding the poor’ pilgrims...The 
words nadwd, liwá, and vifdda denote the functions 
exercised by Kossay, being the right of convoking 
and presiding at the Council of the nation, bestowing the 
standard—the symbol of military command—and of 
levying imposts raised for the purpose of supplying 
food to the pilgrims. With these dignities Kossay also 
held the administration of the water supplied by the 
wells in Mecca and its neighbourhood (Sikéya , and the 
custody of the key of the Kaaba (Aijáča) with the minis- 
tration to the worship of the gods. 
2 


4 
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and political functions, He — 


king, magistrate and chief pontiff.” 1 

Before the birth of the Prophet, history tells us that 
the administration of the township of Mecca was in the 
hands of an oligarchy composed of ten notable citizens 


who were designated Sharifs, or 
»decemvirs occupied the first place in the State, and their 


“nobles.” “These 


offices were hereditary in favour of the eldest member or 


(1) 
(2) 


(3) . 


(4) 


(9) 


_ chief of each family ”? They held the following offices: 


The Ajada, or the custody of the key of the 
Ka’ba. (Sacred Temple). 

The Sifdrath, or Embassy or Legation. 

The Ziwd, or the custody ts the national 
standard. d 

The Rifida, or the collection and adminis- 
tration of the poor-tax. 

The Sikdya, or the supervision of water supply. 

The Khazina, or the control and administration 
of finance. 

The Nadwéa, or the presidentship of the council- 
hall, 

The Khaimmah, or the charge of the council 


chamber which conferred the right of convoking 


the national assembly and calling the troops to 


arms. 
The Diyat, or the administration of civil and 
criminal justice. 





The Spirit of Islam pp 4 & 5. 
Ibid. 
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(10) The Atlim, or the custody and function of the ~ ' 


- divining arrows by which the opinion and 


decision of the gods and goddesses were , 


ascertained. é 


4 
. Board of Arbitration 
Besides these offices, it appears, that there was a 


board of arbitration consisting of several trustworthy. 


persons who invariably acted as arbitrators, and who, by 
the virtue of their office, were called upon to arbitrate, 
when the parties desired to refer their dispute to arbitra- 
tion. In Mecca there was such a board under the 
Oligarchy. This is evidenced by the fact that Ghailan- 
bin-Salma, Amar-bin al-Zarábi, `A bd- ul-Muttālib, the 
grandfather of the Prophet, and Abu Tálib, his uncle, 
were some of the persons who used to act as arbitrators 
in the pre-Islámic period, The remarkable feature of 
the Arabian society was that women’s right to act as 
arbitratrix was recognised even in the Days of Ignorance; 
when other social and political rights were denied to 
them, till the promulgation of the law of Islám. 


History records the names of the daughters of Sahr-bin- 


Lûqán, Amar-bin Zarábi, Hind-bin Hasan, and others as 
female arbitratices to whom cases were submitted for 
arbitration. 


CHARACTERISTICS OF THE PRE-ISLAMIC 
ARAB ORGANIZATIONS 


From the facts stated in the foregoing pages, we 
find four kinds of Arab organizations—(1) Monar- 


p’ 7 
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chy, (2) rule of Aristocracy or Oligarchy, (3) Town- 
organization under Elders, and (4) Patriarchal authority 
of the Bedouin Shaykhs. 


Of Monarchy. 


In the places where kingdom was established the 
people had the conception of sovereignty which 
carries with it the idea of ‘state’ The Arab kings and 
princes (7udéas and Mundirs or Maliks as they were 
called) exercised supreme authority over their subjects, 
and even when some of them were obliged to owe 
allegiance, to the Romans or the Persians, they had 
absolute power to enforce obedience of their subjects. 
They were absolute monarchs in the sense that they 
exercised autocratic power unrestricted by the will 
of their subjects. Of course, the kings had no power 
to make law and enforce it by their command, But 
in view of the low level of the Arab civilization of 
the time, the power of law-making was not then 
considered a characteristic or an attribute of sovereign- 
ty. If the king could not make law, his power and 
will. Were also not restrained by law. The sovereignty 
of the ancient Arab kings was not what is called 
“Legal sovereignty” which “‘represents the lawyer's con- 
ception of sovereignty, z. e. sovereignty as the supreme 
law-making power ;’’* nor itis “potitical sovereignty” 
of the state in which “the electorate constitutes the 
political sovereign”? But their sovereignty was 





1. Introduction to Political Sctence, p 240 by J. W. Garner, 


2, Ibid, P r $ 15b 





THE ARAB OLIGARCHY 2I 


“de facto sovereignty” which means in the language 
of Political Science, that “that person or body 
of persons who is in fact dominant in the state, 
who for the time receives the actual obedience of 
the great mass of the inhabitants, who constitute the 
strongest power in the state, is the actual or de facto 
sovereign, though not necessarily the legal sovereign. 
This sovereign may be a usurping king, a self-consti- 
tuted authority, a military dictator, or even a priest 
or a prophet; in either case the sovereignty rests upon |- 
physical power, or spiritual influence rather than upon 
legal right”. Consequently, it may easily be inferred 
that the underlying idea of sovereignty of the settled 
portion of the Arab papulation was what approaches 
the definition given by Grotius as “the supreme 
political power vested in him whose acts are not 
subject to any other, and whose will cannot be over- 
ridden.” ? g 

a, a a 

Of the Arab Oligarchy. 

As to the oligarchy of the town people, it was 
not sovereignty as the power of the state was not 
vested in one person, The number of aristocrats who 

i composed the oligarchy of “the city-state,” divided 
among themselves its administrative functions and 
: responsibilities. It cannot be called “a divided 
sovereignty,” as sovereignty cannot be divided. “The 


+ 





1. J. W. Garner: “Introduction to Political Science” p. 245. 
2. “De Jure Belli et Pacis” lik 1 ch, 3 Whewell’s Ed., p 112. 
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quality of unity being the highest will in the state, it © 
cannot be divided without producing several wills, 

which is, of course, inconsistent with the notion of 
sovereignty. The existence of several supreme wills, 

each capable of issuing commands and of exacting 

obedience, would obviously result in conflict; and an 

ultimate paralysis of the state. If several supposed wills 

were co-ordinate, obviously neither could be sovereign ; 

if one wete superior and other subordinate, manifestly 

the former would be sovereign and the latter subject; 

and what would appear to be division of sovereignty; 
would in fact be nodivision’”’* But we need not enter 
into a polemical discussion on the theory of a divided 

sovereignty, as in the Oligarchical state, nobody has 
supreme power or supreme will. 

In the Meccan oligarchy the account of which has 
already beén given, the idea of kingship or sovereignty 
was altogether absent. The notables wanted to hold 
some position of honour and dignity but not to usurp 
supreme power. The noteworthy feature of the Arab 
oligarchy was that the dignitaries, including shaykhs, 
were always chosen by the towns-people and tribesmen 
themselvés with the exception of some eminent persons in 
whose favour the office was made hereditary. Further,” 





7 x ii 

1. Introduction to Political Science, p 257 by Garner. The 
above view is not universally accepted. In more recent time, the 
theory of a divided sovereignty has received support by the exis- | 
tence of states within a state. But it is not applicable to the 


oligarchical form of Government. k 
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¿they had the power of .deposing their shaykhs and choos- 
ing others in their place: They were the representatives of 
the people in the sense that they were of their own — 
‘Choice. Thus, the Arab oligarchy was not like the Grecian 


E "oligarchy which was run by some tyrants who combined 


together to usurp the power of the state. These t yrants 
were not elected or chosen, nor could they be removed 
by the people. 
Consequently, we may safely state the principle that 
the Arab Oligarchy was conducted on the representative 
ystem in the sense that the shaykhs or chiefs who 
managed the affairs of the state, represented the tribes 
and clans who chose them as their heads, and in the 
event of their shortcomings or incompetency, could 
remove them and select some other persons in their 
place.* s ° 


Of Tribal Organization 


As regards the organization under the tribal chief, 
it is not a state as there was no sovereignty which is the 
distinctive mark of state. It was not a “village commu- 


- nity” either, as the nomadic tribes do not live in villages, 


‘but wander over the wide expanse of desert. They felt 


“no necessity of forming any state-organization. Conse- 


quently, their tribal organization or association does not 
form a state ‘which comes into existence whenever a 
+ 








le Dozy : Spanish Islám, chap. I. P-5. 
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number of men who have taken possession of a part of 
the earth’s surface, unite themselves together under a 
higher will”! ; nor can their primitive type of organiz- 
ation be viewed “as an organized unit”; or the asso- 


ciation of “the politically organized people of a definite 
territory.” ? b 


CHAPTER. II 
SECTION I 


CONCEPTION OF STATE 


‘ l 
In the last chapter we have geen the characteristics 
of the pre-Islamic Arab life and of their institutions, 
The student of history will find that since the promul- 
gation of Islam, a new turn was given to their thought, 
their angle of vision was changed, and a wonderful 
transformation of their ideas and habit came over them. 
Yet the traits of their national character, especially the 
tribal manners and mode of life of the Badawy remain 
unchanged even up to this day. It is aptly remarked :— 
‘No man lives and thinks alone. In every man are 
his ancestors, whose passions and thoughts have shaped 
his body and his mind. Round every man are his 
contemporaries intimately affecting what he does or 
thinks, since, although he may avoid them, even in 
driving him away they guide the current of his life. The 
- hermit carries his race with him into the desert ; and the 





1. Seydel: *‘Griindziig uner Staatslehre”, p, f. 
2, Bluntschli : ‘Allgemeine Staatslehre”’, Vol. I, p. 24. 
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genius stands upon the shoulders of the common man, 
And rising out of every man is the future race, whether 
he has children or affects the future by his thought or 
his thoughtlessness) Thus with every man the whole 
race lives and thinks.” Such is the observation of an 
able writer on the World of States.* 

However, the reader will find in the following pages 
how the ideas of “political state” and “‘temporal 
sovereignty” have gradually been developed from the 
ethical conception of “God’s kingdom on the earth.” 

After the conquest of Mecca (in 670 A.D.) the 
Prophet set himself to the task of putting in order the 
affairs of the small Commonwealth founded by him at 
Medina. It is needless to point out that he was at the 
head of the Commonwealth of Islam. We find him, at 
once, an earnest reformer, a legislator, the supreme 
magistrate and the founder of a new dispensation.” He 
was not a king—far less a crowned king, but it will be 

_ more proper and exact to say that he was the ruler of 
human hearts, a de facto sovereign “who mended with his 
own hands his clothes, and often went without bread.” 

This Islamic State which developed into the mighty 
‘Caliphate, had certain characteristics of its own, from 
Which it will be seen that it was neither a Theocracy, nor 
a Democracy, nora Republic pureand simple, but as 





» 1. C. Delisle Burns, chap, I p1, 
i 2, Many persons believe that Islám is a new religion. This is 
a mistaken notion, Islám is a reformation, and confirmation of the 
inspiration (waht) contained in the REE? ir Scriptures as the Qûrán 
emphatically declares in more than one place. 


: 
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Von Kremer points out in his Monograph—the Culture 


under Caliph, “a communistic-democratic system of 
politics founded upon the basis of theocracy, one of the 
most remarkable phenomena of history. The whole of 
antiquity has nothing to show which could be compared 
with it.” On the face of the pronouncement by such a 
high authority, it will be a vain attempt to proceed to 


prove that it was not like the Roman Republic, or the 


Grecian Democracy, or the Israelitic Theocracy. 


SECTION II. 


THE THEORY OF DIVINE ORIGIN OF STATE 


4 


Khalifat-ullih —“the Caliph is the Vice-gerent of God.” 
As-Sultinu zil-ull4h—‘The sovereign is the shadow 
of God.” 


The true origin of the state is shrouded in the 


mist of obscurity. Many theories have been stated by the 
mordern publicists regarding its origin, but there is 
hardly any agreement between them. The theory of 
the Divine Origin appears to be the oldest. The Muslim 
doctors aiid divines, like the:Churchmen of Christendom 
of the Mediæval Age, have favoured this theory. With 
them the"theory has got crystalized into a doctrine. 
The Muslims generally look upon the Caliph as “the 


Vice-gerent of God on the earth”, and sovereign (Sultan) 


as “the shadow of God.” Though the Caliphate has 
altogether been abolished after the Great War in 1918, 


he 


` 
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and some of the important Muslim states have set up 
popular forms of Government on the basis of democracy, 
yet the credulous classes are sticking to the old theory 
with religious obstinacy, and flatter the autocratic 
monarchs struggling for existence with the high-sounding 
epithet of Zil ullák, “the shadow of God.” But the 
abolition of the Caliphate, and the establishment of the 
popular forms of government in some of the Muslim 
states, have dealt a death-blow on the old idea of the 
Divine Origin of the Caliphate, or of the Divine Right of 
the king. 


- 


History of the Divine Origin... 


~~ 


The theory of the Divine Origin of State and 
the Divine Vice-gerency of God on the earth, has a 
history of its own, It takes us back to the earliest 
stages of the political life of the primitive societies. 
Modern researches have brought to light the facts hitherto 
buried in the womb of the dim .and distant past that 
. among the early people the rudimentary forms of gov- 
ernment were intimately connected with religion. The 
earliest kings and rulers combined in their persons the 
virtues and qualities of the priest and the warrior. Their 
powers, as rulers, were mainly derived from the superstiti- 
ous dread and credulity with which the primitive people 
regarded their priestly position, Then, in some period of 
time when priests were not kings or ceased to be rulers, 
the priestly class was exalted over the fest of the 
society. [In later period, the priests became the domi- 


a 
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nating factor in the state. In fact, they were “the law- 
givers, the judges and the magistrates,” and supported the 
position of kings by teaching the people to regard them 
as incarnation of God or his representatives. Thus they 
came to be regarded as the Vice-gerent or Vicar of God 
on the earth. 





Jewish Idea 


“The best repository for examples of the Theory ‘of 
Divine Origin is the Old Testament where God is looked 
on as the immediate source of royal powers. He is 
regarded as selecting, anointing, dismissing and even 
slaying kings. He is pleased and displeased with them: 
their policy is judged according to the greater policy of 
God. The king in the Jewish state was the agent of 
God, and responsible to God alone. The early history 
of the Jews not only gives no trace of the will of the 
people instituting the king, but shows the unquestioning 
acceptance by the people of state.” ! 

The same writer observes: “In neither Greece, nor 
Rome did political theory run in the Jewish channels. 
Though religion was not divorced from politics, early in 
their history both the Greeks and Romans gave a 
definite; place to the will of the citizens in political 
institutions. T he Greeks considered the state to be out- 
growth of man’s ‘nature. The Roman legend of the 
foundation of Rome, while not omitting religion, said 

that the people and king created the state, The bless- 
ings of thegods followed.” 

t. Gilchrist: ‘‘Principles of Political Science,” ae iv p 85. 
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Hindu idea of the Divine Origin 


“The idea was currentin the epic ages of Sanskrit 
literature The Mahddbhdrat, in particular, contained 
many passages which either express or suggest’ the 
divine origin of the state. The idea does not occur to 
any marked extent after the epic age.”* In Manu we 
find the following passage which points to the divine 
origin of kingship :— 

“When these creatures (men), being without a king, 
dispersed in all directions through fear, the Lord 
(Brahmá) created a king for the protection of the world, 
taking (for that purpose ) the eternal particles of Indra 
( the king of the gods ), of Anila ( wind ), of Yama (the 
god of death ), of Arka (the sun ), of Agni ( the fire), 
of Varuna ( the rain-god ), of Chandra ( the moon), and 
Kûvera ( the god of wealth ), for the purpose of creating 
the king?’ In the Hindu polity of yore the conception 
of the state was theocratic. The priestly class the 
Brahmans monopolised all powers and privileges of the 
state. Baudhd4yana says: Brahman, forsooth, placed 
his majesty in the Brahmans together with (the rights 
and privileges of ) studying, teaching, sacrificing for 
themselves, sacrificing tor others, liberality and accepting 
gifts for the protection of the Vedas.”* Thus the state 
became a religious corporation under the control and 


management of the Brahmans representing God on the 
earth. 


Gilchrist - “Principles of Political Science” chap. iv. p. 85. 
2. Manu s vii. 3—4. à 


3. Baudhayana, 1: 10: 2, 
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The Divine Origin and the Christian Idea 
“With the advent of Christianity the Theory of 
Divine Origin received a new impetus. For many 
centuries it held almost undisputed sway. The only 


_ counter-acting influences were the theory ot Roman 


Law, which regarded the people as the ultimate source 
of law, and the Teutonic ideas of popular government. 
The Church Fathers founded their theory on the well- 
known saying of St. Paul ( Romans x vi.p2). “Let 
every soul be subject unto the higher powers ; for there is 
no power, but of God: the powers that be, are ordained 
of God, whosoever resisteth the power, resisteth the 
ordinance of God, and they that resist, shall receive to 
themselves damnation. 

“The logical result was a purely theocratic doctrine. 
The early Church Fathers looked on Government as an 
institution founded by God because of the f@ll-of man. 
Before the fall man lived in a state of sinless innocence, 
but with the beginning of sin, God instituted govern- 
ment. The king was the representative of God and in 
the name of God his law had to be obeyed. Two of the 
greatest of the Fathers, St. Augustine and Pope Gregory 
the great, teach that the reward of a good people is a 
good ruler, and the punishment of a bad people a bad 
ruler............Lhbe Roman lawyers traced the authority 
of law to the people: Gregory ascribes it to God. The 
insistence on the divine character of authority by the 
Fathers was dueto three causes: first, the influence of 
the Old Testament ; second, the necessity for the abolition 
of disorder in the early Church (the divine theory proved 
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an excellent lever for the exercise of despotic power in 
the Church) ; and third, the existence of two powerful 
bodies—the Church and the Empire. The cast of 
Mediæval political theory was determined mainly by’ the 
last of these causes.’’! r 
The Divine Origin and the Islamic Idea 

With the promulgation of Islám, this theory received 

a further lease of life, The Muslim doctors and divines, 


like the early Christian Fathers, take almost the same 
view with certain reservations. Al-Qûrán says: 


(1) “It is He who mad- you vice-gerents of God | 


(Khalifais) on the earth.” (6 : 162). 
(2) “Then We made you vice-gerents of God 
(Khalifás) on the earth after them that We 
-~ may see how you act” (10: 14). 
(3) “God hath promised to those who believe and 
“de good that He will forsooth make them 
Khalifâs on the earth as He made Khalifas 
those (who preceded) before them, and that 


He will certainly establish for them their- 


religion which He hath chosen for them, and 
that He will certainly give them security after 
their fear” (24 : 55)! 


1. Gilchrist : ‘Principles of Political Science,’ pp. 86—87. 


2. When the early Muslims just after their Hijrat (migration) were 
incessantly harrassed by their enemies, and some of them compl- 
ained that they had no security enough to lay down their arms, 
the verses were revealed, and “God gave tidings to the Muslims 
that the fruits of their faith and righteousness were nigh when 
pene will supercede fear. aud secarity and sovereignty would replace 
elplessness and despair and above all they would be entrusted with 
Caliphate’’—ride Commentary of Tibri, vol. xviii p. 122. 
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There is another tradition which supports the theory 
of the divine right of the Caliph or king. This tradition 
is recorded in Tirmizi and Sahih Bukhari to the follow- 
ing effect : 

“The Israelites were guided by their prophets so that 
when one prophet died, another tdok his place; but 
verily there shail be no prophet after me, there will be 
numerous Caliphs. They (the people) asked, “what do 
you command us todo? He replied, ‘allegiance to the 
first as the primary duty, then give them (the Caliphs) 
their due, for God will ask them concerning their trust.” 


The Divine Right 


Now, the prophets are regarded as the vice-gerents 
of God, or God’s representatives on the earth for the 
guidance of mankind. The Caliph being the represent- 
ative of the Prophet, are regarded in the same light. 
Consequently, their right to be the representative of God 
is recognised, and the Muslims are enjoined to pay 
homage to the ruler who is responsible to God for the 
discharge of his duties. | 

The above tradition lends strong support to the theory 
of the divine right of Caliphs or rulers. Consequently, the 
Muslim sovereigns, like the Christian kings of the Middle 
Ages, have claimed to be the representatives of God. 
But none of them claimed divinity like the pagan kings 
of yore, such as, Shaddád and Pharoah. This is because 
Islám sets its face squarely against the theory of the 


“Divine incarnation,” or of Avatdr. The early Caliphs 
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did not even claim the divine right, nor did they base 
their succession to the Caliphate on this hypothesis. 
Their title to the sovereignty was solely based on 
election and popular homage. According to the Muslim 
jurist the Caliph or sovereign is subject to the will of 
the people, is responsible for the use of the public 
fund (datiul-mdl) and management of the affairs of the 
state, and is also liable to dismissal. for his misdeed. Thus, 
the Muslim theory is not on all fours with the Jewish and 
the Christian theory of Divine Right of the king. | 

Many Muslim publicists have defended this theory 
like the Christian writers of the Mediaeval Age. As time 
rolled on, this theory got crystalized into a doctrine. 
With the Muslim theologians the theory has become a 
religious dogma. This has afforded a good excuse for 
flattering the vanity of all sorts of monarchs—be they 
Caliphs or despots, with the high sounding epithet of 
Zil-ulldhk “the sovereign is the shadow of God.” The 
reason is obvious. Many jurists ( fugahd ) and judges 
(gists) who were in the pay and patronage of their 
sovereigns, played the rôle of courtiers who pandered to 
the vanity of their masters by satisfying their whims and 
caprices. Their dicta, decisions and maxims must, 
therefore, be taken with great caution, as many of their 
maxims were the result of prudential considerations. 
The learned doctors and divines (ulamaé) have gone a 
step further, and laid claim to be the successors of the 
prophets on the strength of a Aadzth to the effect that 
“Ulama (learned theologians and jurists) are the 
inheritors of the prophets.’’ Thus, the priestly class has 
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everywhere claimed superiority over the rest of 


Theory of the Divine Right crystalized into dogma. 


The Muslim publicits were not alone in crystalzing 


the theory into a dogma. 
“During the Middle Ages”, says Garner, “this 
doctrine became a sort of Christian dogma and was at 


the bottom of the teachings that rulers of states were 


the anointed representatives of God. The celebrated 
Augsburg Confession of 1530 placed the stamp of appro- 
val on it when it declared that “fall authority, govern- 
ment, law and order in the world have been created 
and established by God Himself”? The idea that in 
some form the state is an institution of God and that 
rulers govern by divine right, that there is “a divinity 
that doth hedge a king,” lasted until the end of the 
eighteenth century and in some countries even later. 
The theory was specially strong in France, where the 
claim that the “king of France holds his kingdom and 
his sword only from God” was frequently asserted in the 
controversies between the French kings and the 
Papacy.” * 

Similar ideas prevail among the Muslim jurist (the 
fagih) also. In the Sermon that is read on every Friday 
and the two ’Id-days the following passage occurs: “the 
Sultán ( sovereign ) is the shadow of God, whoever 
respects him God will respect him, and whoever thinks 








I. Garner: “Introduction to Political Science,” p, 88, 
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ill of him, God will degrade him.” This passage has 
been deleted from the Sermon since the abolition of the 
Caliphate. But in some Muslim states where monarchy 
still prevails, the passage is retained. It shows in what 
light the Muslim sovereigns are regarded by the people. 

“We find the same claim put forth in the famous 
treaty of the Holy Alliance concluded in 1815 between 
the sovereigns of Austria, Russia, and Prussia, where it 
was solemnly asserted by their Majesties that they 
looked upon themselves as being delegated by Provi- 
dence to govern their peoples, that the Christian nations 
of which they and their subjects were a part acknowledg- 
ed no sovereign but God, to Whom belonged all power, 
and that their duties as rulers were pointed out to them by 
the same divine authority.‘ The idea in less extreme 
form is still maintained by some of the rulers of Europe 
eosa feg AOTT The belief of the masses of the common 
people in the divinity of kings still persists in parts of 
eastern Europe, but as a doctrine of political philosophy 
it received its death-blow at the hand of Grotius, Hob- 
bes and Locke. 

“The doctrine of divine right has had its advocates 
among political writers no less than among kings. 
Bossuet, a noted writer of the seventeenth century, in 
his “Politics as derived from the Scriptures,” boldly 
asserted that God established kings as His ministers 
through whom He ruled over His people, like a father 
over his children, and who were accountable only to Him 





1. Article 11 of the Treaty, 
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for their acts. The Protestant monarchomachs of the 
sixteenth century, the Spanish Jesuits, and the noted 
Filmer in his “Patriarcha” written in the middle of 
seventeenth century taught essentially the same 


doctrine.’’! 


Decline of the Theory 


Such has been the history of the Divine Origin of 
the state, and the Divine Right of the king from the 
earliest stages of the life of the State. But owing to the 
expansion of human knowledge, historical researches, and 
exposition of the theory by the modern writers, the old 
ideas have greatly been modified. The decline of the 
divine theory in the Muslim polity may be traced to 
the following causes: (1) the growing consciousness of 
the people that politics is not the same as religion, as the 
former contains elements of diplomacy and state- 
policies dictated by various prudential considerations ; 
while the latter is founded on truth and strict rules 
of morality ; (one is closely connected with worldly 
affairs, the other, with the spiritual concerns of 
individuals.) 

(2) the disastrous consequences which have affected 
the Muslim states owing to the intermixture of law, 
religion and politics. It is now recognised by the 
thoughtful and intelligent section that this inter mixture 
has become a dead weight on their progress and 
advancement. History—ancient and modern—is replete 


t. Garner: “Introduction to Political Science,” pp, 88-89. 
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with instances in which the despotic sovereigns and 
their rival claimants have often made religion a hand- 
maid of politics, and the jurists and theologians have 
often used S/azi’at as a double-aged sword to serve their 
respective purposes. 

(3) The revival and spread ir the latent democratic 
ideas of the Isl4mic religion in consonance with the 
growing spirit Of nationalism in all Muslim states, and 
the growing desire of throwing up the yoke of autocracy 
and of establishing popular form of government. | 

(4) The dangerous proclivities and the questionable 
doings of a certain class of persons who claim to be the 
pillars of faith, have opened the eyes of the Muslim 
communities all over the world. The recent happenings 
in Afghanistán, and the fatwds of death-sentence passed 
by the head of the Isl4mic church (Shaykh-ul-/slim) 
upon the patriots of Turkey, furnish vivid examples of 
how S#ar’ar was used as a double-edged sword, and 
how religious fanaticism of the masses was exploited in 
the name of Sar?’ at. 

At present opinion is divided in the Muslim commu- 
nity on the problem of separation of law and politics 
from religion. The intelligent and thinking classes favour 
the idea of separation. The orthodox and the credulous 
favour the opposite view. But the decline of the 
theory is manifest from the fact that the Caliphate 
which had so long been regarded as a Divine institution 
was abolished, and the popular form of government has 
been established in all Muslim states except in Afghanis- 
tán and some other minor states. 
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Recognition of spiritual needs by the state 


The Muslim publicists lay great stress on the recog- 
nition of the moral and spiritual needs of the people 
within the state. Accordingly, they hold that one of the 
primary duties of the state is to protect religion, and to 
avoid evils arising from the corruption of manners and 
morals of its people. The jurist of Islám has, there- 
fore, given to religion and morality a prominent place in 
the scheme of constitution of the state. East has always 
regarded man, the highest product of nature, as essen- 
tially a moral being governed by natural and moral laws. 
The deeply spiritual nature of the Eastern people has 
always led them to regard the wise dispensation of God as 
the model Government in which moral laws prevail. The 
savants of the East, have therefore, included religion in 
the constitution of state-organization by recognizing the 
spiritual needs of people. The modern writers on 
Political Science—at least majority of them in Europe 
and America, have attached more importance to politics, 
and given a subordinate place to religion in the scheme 
of state-organization. Whether the East or the West is 
right, is still to be seen, But there has been a cry 
everywhere that the modern politics is godless and has 
led people to the worship of Mammon and brute force. 

But some of the European writers have taken the 
same view as the Muslim publicists. Their definitions 
of the state are an index to their recognition of the 
spiritual needs of people. According to Savigny, ‘“‘the 
state is the bodily form of the spiritual community of 
nations (System des romischen Rechts, vol. l, p. 22). 
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Hegel defines it as “the incorporation of the objective 
spirit” (die Verkérperung des objektiven Geistes}. Heffter 
says, “The state is a permanent association of men 
united and governed by a common will for the purpose 
of providing for their common physical and moral 
necessities,” (Droit int. de Europe, sec. 15). 

On the other hand, there is a class of writers on 
Political Science from whose definitions, it appears that 
they have given to the spiritual needs of the state a seat 
on the back bench. 

Holland defines a state as “a numerous assemblage 
of human beings generally occupying a certain territory, 
among whom the will of the majority or of an ascer- 
tainable class of persons is by the strength of such a 
majority or class made to prevail against any of their 
number who oppose it.’’* 

The German publicist Bluntschli says. “The state is 
the politically organized people of a definite territory.”? 

Phillimore defines a state as “a people permanently 
occupying a fixed territory, bound together by common 
laws, habits, and customs into one body politic, exercis- 
ing through the medium of an organized government 
independent sovereignty and control over all persons 
and things within its boundaries, capable of making war 
and peace, and of enterig into all inter-national 
relations with communities of the globe,” 3 


“Elements of Jurisprudence," p. 40. 
“Allgemeine Staatslehre,’’ vol, p. 24. 
“International Law,” vol. i. p. 81, 
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Garner gives the following definition—“The_ state as 

a concept of political science and constitutional law, is 
a community of persons more or less numerous, perma- 
nently occupying a definite portion of territory, independ- 
ent of external control and possessing an organized gov- 
ernment to which the great body of inhabitants render 
habitual obedience.” He then says: “The essential 
constituent elements, political, physical, and spiritual, of 
the modern state are all brought out in this defini- 
tion.”! It is difficult to find out the spiritual elements 
from his difinition ; and if there be any, he has given a 
very subordinate place to the spiritual needs of the state. 


Merits of the Divine Theory 


Some of the Muslim publicists, such as Mawardi and 
Imam RAaghib, while sticking to the old idea of the divine 
Origin of state, points out the purposes of the Khilafat- 
state in a language which shows that the state, though 
theocratic in origin, is not exempt from all responsibi- 
lities. Its end is said to be the fulfilment of the divine pur- 
pose, though its functions are performed by human 
agency. But they never claim divinity or the divine right 
for the sovereign. The object of the state is, therefore, 
said to be—the establishment of a responsible govern- 
ment for the welfare of the people, its ruler being 
responsible to God and man, the protection of the people 
from oppression and tyranny, the administration of 
justice according to the law of Islim, and the preserva- 


——_—— ro 
1. “Introduction to Political Science,” p, 41. 
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tion and promulgation of the faith, If such is the idea 
of the supporters of the theory their views are entitled 
to our respect. But if by the theory, they mean to 
support the claim of the unscrupulous and designing 
persons to the throne under the garb of religion, and 
justify their tyranny and wicked acts on the plea of the 
divine sanctity attached to their persons as God’s vice- 
gerent on the earth the theory cannot be countenanced. 
After discussing the theory of divine origin of the 
state Garner says, “We may accordingly dismiss the 
doctrine of divine right with the statement that it 
never was any thing more than an invention of men 
designed to bolster up the claims of certain rulers 
to hold thelr crowns independently of the will of the 
people and to govern absolutely and without account- 
ability to any authority except such as they might 
choose to render to God. If the theory meant simply 
that the Creator implanted in the breast of man the 
instinct for order and the impulse which manifests 
itself in political organization, we could accept it. Or, if 
it meant that magistrates should rule in accordance with 
the precepts and teachings of the Christian religion, and 
that they owe a moral accountability to God for the 
manners in which they exercise their power, few would 
dissent. Or, if it meant that the life of the state began 
under religious influences and that in its earlier stages of 


development it had a distinct theocratic cast, we would 
be bound to accept the theory”! 


Se 


1. Garner: “Introducton to Political Science,” pp. go-9r. 
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ox. As I have already pointed out that such is the view of 
- the majority of the Muslim publicists also though express- 
ed in a language more suited to religious tracts than to 
political treatises. One of their maxims is ‘‘people shall 
not acquiesce in (lit. obey) the violation of the Divine 
principles.” 





SECTION Ill 


THEOCRACY AND THE THEOCRATIC STATE 


‘Religion is the foundation of state-edifice’, is a favour- 
ite dictum of the Muslim theologians. The theocratic 
theory owing to the influence of this idea, has found 
favour with the Muslim jurists (Fuqah4é), Their theory 
is based on the hypothesis that God sent Prophets 
to teach mankind religion, and guide them in “the 
straight path” (Sirdt-ul mustaqim). They protected 
them from moral and physical evils by organizing 
them into societies. Gradually these societies were 
politically organized into states and each state was 
governed by the law fcrmulated by the prophet who 
organized it. The prophets recieved revelations and 
communicated them to the people for their guidance. 
They formulated the rules of conduct as well as of the 
government not according to their arbitrary will, but in 
conformnity with the revelations recieved by them. 
These rules—religious, moral, and social, have been 
embodied in the Scripture of each people. The laws 
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given by the prophets appear divergent to some extent 
owing to the revelations recieved according to the 
exigency of different ages and requirements of human 
societies. The nature and characteristics of the states 
of the different ages and climes differed Owing to the 
same cause. Thus, the state was originally organized by 
the persons divinely inspired, and governed by the 
divine laws. God did not directly organize the state, 
but through the agency of His vice-gerents ( Khalzfis ) 
on the earth. The human agency which carried on the 
administation of the state acted under the direction of 
His vice-gerents. 

Generally speaking such is the view of the Muslim 
theologians, and it is shared by the jurists (fuged) also. 
The theocratic idea is based on the following texts : 

“O David! surely We have made you a vice-gerent 
(Khalifa) on the earth” (38: 26). 

“And We have written in the Psalms (the Book of 
David), after (the promulgation of) the law, that My 
righteous servants shall inherit the earth” (21 : 105)* 

“And remember when He made you rulers (Kka/ifis) 
after Noah’s people” (7 : 69). 

These verses refer to those prophets who had 
preceded the Prophet of Islám, and clearly indicate that 
God made them rulers on the earth as His vice-gerents, 
The following verse speaks of the vice-gerency of the 
Muslim rulers on the earth. 

“God has promised to those of you who believe and 
do good, that He will make them rulers (Kkalifis) on 














t. Vide Psalm xxXvil. v. 29. 
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the earth as He made rulers (Kkałlifás) those (who had 
gone) before them, and that He will establish for them 
their religion which He has chosen for 
etc, (24 : 53). | 

~ ‘In the verses quoted above rurs the idea of God’s 
vice-gerency. They point out that the ancient prophets 
who were, rulers are regarded as the representatives of 
God. Consequently, it is maintained that the. real 
sovereign is God, and the earthly sovereigns are His 
representatives who rule kingdoms through His grace, 


Jewish and Chistian idea of Divine 


representation 


The Muslim publicists are not singular in their views. 
The Jewish and the Christian idea has also been the 
same. “The natidn has a divine foundation and has for 
its end the fulfilment of the divine end in history........- - 
There is no human ground on which it can rest. They 
who are entrusted with it, hold it as reprentatives of 
the nation and as the ministers of the divine purpose 
in the nation. The President and the Congress, as the 
Crown and the Parliament, rule by the grace of God’’’* 
Some states of Europe were more or less theoratic 
until comparatively recent times. Some of the early 
states of North America were founded on the theoratic 
basis. Garner points out that “such was the New 
Haven Colony where membership in the body politic 
was restricted to church members “‘whose lives success- 


1. Mulford : "The Nation,” ch. iv. p. 56. 





JEWISH AND CHRISTIAN IDEA 45- 


fully bore the test of the most rigid scrutiny.” The 
Church was the “corner-stone of the political edifice,” 
and the Holy Scriptures became the code for the 
government of the community through the adoption of 
a resolution “that worde of God shall be the only rule to 
be attended unto in ordering the affayres of government 
in the plantation.” To a less extent the colonies of 
Massachusets and Plymouth had at first a theocratic 
character. Calvin’s “Institute of Christian Religion” was 
the chief political as well as the chief religious text book 
of the Puritans. Their politics was largely coloured by 
its teachings, and there existed an organic connection 
between church and state. It was the duty of the church, 
says Osgood (iid, pp 201—202), to create a perfect 
Christian society, and the duty of the state to furnish the 
necessary external conditions. They accepted Calvin's 
doctrine that lawful magistrates are divinely commis- 
sioned and their work a part of the plan of Providence, 
and that it is the duty of the state to punish idolatry, 
blasphemy, and other offences against religion. In the 
southern colonies the clergy exerted a less powerful 
influence in public affairs.” * 

The theocratic ideas of the Muslim publicist are not 
so narrow and rigid as those of Osgood and Calvin, nor 
did the constitution of the Islámic states either of 








I. Osgood: “The American Colonies in the Seventeenth 
Century.’ Vol, i. p. 323. 

2. Garner: Note to “Introduction to Political Science” pp. 12g- 
30. 


Fr 


D K 








F 46 THEOCRATIC CHARACTER OF THE ISLAMIC STATE 





- Bughdád, Egypt, or Spain exclude non-Muslim members 


from their body politic, as did the Christian states of 


Europe and America. Jews, Christians, Zoroastrians, 


Sabzns, and talented men of other nationalities were 
among the high officials of the states. “Spain furnishes 
one of the most instructive examples of the political 
character of Islám and its adaptability to all forms and 
conditions of society. This country had suffered fright- 
fully under the barbarian hordes which had swept over 
the land, destroying and levelling every institution they 
found existing. The kingdoms they had formed over 
the ruins of the Roman administration, had effaced the 
germ of political development. ..... Immediately on their 
arrival on the soil of Spain, the Saracens published an 
edict assuring to the subject-races without any difference 
of race or creed, the most ample liberty. Suevi, Goth, 
Vandal, Roman, and Jew were all placed on an equal 
footing with the Moslem. They guaranteed to both 
Christian and Jew the full exercise of their religions, the 
free use of their places of worship, and perfect security of 
person and property. They even allowed them to be 
governed, within prescribed limit, by their own laws, to 
fill all civil offices and serve in the army.’ * 


Theocratic Character of the Isla’ mic State. 


The theocratic character of the  Isl4mic state 
appears more in the application of law than in the consti- 
tution of the state. Its constitution has been more 





1. Amir Ali: “The Spirit of Islam” p 259. 
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secular than theocratic; the only restriction being that 
the head of the state diogula be a Muslim as he is 
required to preside over the public prayer. In later times 
the constitution of the Caliphate became more and more 
secular as there was no legal restriction on its member- 
ship. In fact, the able and talented Muslims and non ` 
Muslims had a place in the administration of the states 
of Bughdád, Egypt, Spain, and Turkey. In the early 
period of the Caliphate, “the religious and temporal 
affairs were not clearly differentiated from one another.” 
But in later time, a sharp distinction was drawn entrust- 
ing religious affairs to the fagi% (jurist), and the temporal 
affairs—civil and military, to the competent Muslims and 
non-Muslims alike. History records the name of many 
eminent Ministers (zwastrs), high officials and military 
officers belonging to different nationalities who adorned 
the courts of the Arab, Turkish. Persian and Indian 
sovereigns. , 


Distinction between religious & secular law. 


As to law, the Muslim publicists maintain that the 
state should govern the people by their own Jaw and 
customs. As a corollary to this hypcthesis, it follows that 
a Muslim state should apply the Islamic law to the 
Muslims on the ground that it is their own law, 
and that it is the duty of the Muslim sovereign to 
defend the religion of the state. Here the theocratic 
elements come in. Buton a broad principle it may 
be said that a state, whether theocratic or not, can 
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= notignore to defend the religion of its people, and apply 
the law accepted by the people themselves, unless it is 
immoral or against public policy as pointed out by the 
Muslim jurist. It should not be understood that the 
religious law of Islám is to be applied to the people of all 
nationalities constituting the state. The religious portion 
of the law is applicable to Muslims only ; non-Muslims 
(Zimmis) are to be governed by their own laws and 
customs. The Muslim jurists (fugahd) have laid down 
this rule in clear term. The Faqih has differentiated the ) 
religious law from the secular by classifying them 
under two groups—{1) Taskryi, “the religious law” ; 
and (2) Ghair-Tashryi, non-religious or secular,” ? 
This first division consists of laws contained in the Qûrán 











1. The rule on this point runs thus: “Zimmis (non-Muslim 
subjects of a Muslim State) do not subject themselves to the /aws of 
Islam, either with respect to things which are merely of a religious 
nature, such as fasting and prayer, or with respect to such temporal 
acts as—though contrary to the Muhammadan religion—may be 
legal by their own, such as the sale of wine or swine’s flesh, because 
‘we’ (i.e. the jurists) have been commanded to leave them at liberty 
in all things which may deemed by them to be proper, according to 
the precepts of their own faith. Therefore, with respects to all such 
things they are on the same footing as aliens. But fornication 
(Zina) or illicit intercourse is to be excepted from the category, as 
that being held by all sects to be criminal ; and also usury which has 
especially been excepted by the Prophet himself?’—fatdwi-t-Alamgiré 
translated by Baille, p 174- Vide also Hidáya, vol i p 174. 

2. Vide discussion on the subject in the Hujjat-ul-Baligha 
pp 133-134 by Shah Wali-ulléh; also Shibli : “«Sirat-ul-Nu'man,”’ 
part ii p 189. 
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‘and supplimented by Hadiths: This portion has remain- 
ed unchanged. The second division consists of laws and - 
rules relating to human dealings and worldly affairs. 
This portion may be called ‘‘lawyer’s law.” It relates - 
to law of contract, sale, barter, trade, commerce agricul- 

l ture. &c. This division of law has undergone changes 

- “owing to the expansion of the empire and exigency: of 

spy me: 
fs Thus it will be seen that the Islamic state was + lamers 
Eheocsatic in character at its inception, but in course 
ef time, it Jost much of its theocratic elements. Even 
the idea of the jurists concerning the state was largely 
modified in later times. Consequently, it will not be 
correct to say that the Qûrán contains ‘‘the law and 
jurisprudence” by which the state is to be governed. 
This wrong notion has ‘arisen from the conduct of the 
Muslim theologians and jurists who have mixed up the 
laws of the Ọûrán with secular laws and customs ; and 
with the rules of conduct honour, decorum, and etiquette 

on the one hand, and with the rules regulating trade © 
and commerce, industry and agriculture on the other. 
Their compilations are presented to the public as 
containing the sacred laws of Sharia’t. As time roiled 
on those rules and formula were crystallized into 

dogmas and doctrines. This accounts for the erroneous ` 
belief of the credulous classes and the ignorant masses 
that every department of the Muslim life is religious ; 
, and also for many current doctrines and dogmas which 
have very little to do with the Islamic religion. Leaving 
aside the narrow views and rigid ideas of the orthodox 
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theologians who, in all countries try to mould every 
thing in the cast of religion, the practical jurists of 
the later period, have taken a view of the state from 





- which most of the theocratic elements have been discard- 


e ' 
ed. Their views regarding the nature of the state are 
more in agreement with Hume, who in his book, “Of the 
Original Contract”, observes: “As it is impossible for 


the human race to subsist at least in any comfortable or 


secure state, without the protection of government, this 
institution must certainly have been intended by that 


beneficent Being who means the good of,all his 
creatures. But he did not establish government by any 


particular or marvellous interposition, but by his conced- 
ed and universal efficiency. A sovereign cannot proper- 
ly speaking, be called his vicegerent in any other sense 
than that every power or force being derived from him, 
may be said to act by his commission.” 


Théocracy—its influence. 


Although the theocratic idea still prevails among the 
Muhammadans, the Muslim states can hardly be called 
entirely theocratic as pointed out above. The so-called 


theocracy was, no doubt, one ol the common features 
“of all primitive state-organizations, and in course of 


time the theocratic elements -were gradually discarded ; 
yet it can hardly be denied that theocracy has exercised 


wholesome influence ' over the primitive people ; for 


religion is the most potent factor in Civilizing the 
barbarous people, organizing infant states, and bringing 
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rude ahd wandering tribes under the control of law and 


authority. It was the religious influence which united the 
jarring and disunited tribes of Arabia. and raised them 


to the position of a powerful nation. It was the powerful 
influence of religion which brought the barbarous hor ês- 
of Mongals, Kurds, and the wild tribes of Central Asia 
within the pale of civilization. It was the beneficent ~~ 


influence of religion which made the dwellers of the 
desert and the wanderers of the wilderness pioneers 
of civilization and patrons of Art and Literature. 
It was. the influence of the theocracy which led the 


Arabs, Turks and Mughals to found mighty empires in 
different parts of the world. What happened in Asia, 


also happened in Europe, Africa and America. The 
world is greatly indebted to religion and theocracy for 
civilization, culture, and kingdom. The observation of 
the talented writer Dr. Garner on this ‘point is very 
interesting. He says: 

‘It was religious influence,that led the Teutons alors’ 
the path of civilization and brought them under the ycke 
of law, that lay behind the ‘political organization of 
western Europe by the Carolingians, that promoted the 
organization of the scattered tribes of Russia ini 





that brought the feeble states of Islam’ into a mighty 
state organization which founded populous cities and 
overthrew empires. It would be .easy to show that the 


English state had its root in the Church., For a long time 


TT a a Palco te AE e le ee 
1. It was the religious zeal of the Pilgrim Fathers gnat brought 
civilization to America. ? 


a 
state s......... In the same way it was Muhammadanismi, 
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, the alliance between church and state was the main 

à support of the state ; indeed down to the reign of Anne, 

> says Seeley, the English church was the English state in 

a certain sense.........But as time passed the state every- 

> «where tended to become more and more secularized, 

came to lean less upon the support of the church, and 

. finally was able to support itself without religious 
props.’ t ji 

The above remark is applicable to the modern 

Muslim states, some, of which, such as Turkey, has done- 

away with theocracy ; some, such as Persia and Egypt 

have greatly been secularized; and some such as 

. Afghanistán, is struggling to throw off theocracy. The 

tendency of all existing Muslim states have been 

towards secularization. 


Theocracy—its place in the history of states. 


Theocracy is ata ‘discount in modern times, and 
nations everywhere have béen trying to discard theocratic 
elements from theif. government. The history of the 

‘Islamic states’ shows that their government suffered 

much from the tyranny of the Fugih and bigotry of the 

; orthodox theologians. In fact their stagnation is largely 
-~ due to the rigid and unprogressive ideas of those who 

éxercise prepondering influence over the government 
and the people in» the name” of sharia’t. The Church 
st A Mediæval Europe furnishes anothér instance of 
: ñy of the church over the state. It seems that 









[ntroduction to Political Science,” pp 130-131. 
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pr 
nations have become tired of theocracy. Judging in the 
light of history, it appears rather paradoxical that the 
Khiláfat-state so much saturated with the democratic 
spirit, should have been founded on the basis of theo~ 
cracy. This raises a nice question whether theocracy 
has a place in the historical development of the state. 
The Muslim jurists recognise its influence and ulility. I 
think that the religious influence which impelled the 
leaders of the primitive society to organize it on the theo- 
ratic basis, is a powerful lever to raise the Savages and 
semi-civilized people to the state of civilization. Theo- 
cracy in the past has done splendid work in dragging 
out nature’s uncouth man from the depth of barba- 


rism Man ae under Nature’s government remained 
savage ; 


govern ae 





ame civilized. Theocracy has, therefore, 

a place in the historical development of the state. 
“Theocracies and despotisim,” © ys Burgess, “have 

their place in historical ant of the state ; and 







their work is as indispensable the production ot 


political civilization as in that o any other form of 
organization. We have not done w ith them yet ‘either, 





The need of them repeats itself wherever and “whenever . 


a population is to be dragged out of barbarism - up to the 
lowest plane of civilization”* The Muslim publicists 
argue in the same vein. In dealing with the | ficial 
effects of theocracy, I have aiready boing out the views: 
they have taken regarding the tili t tabegragy fo in 

the development of the state. — i, 








1. Political Science and Constitutional iow vol i i; Pp. 60-61 
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ETHICAL CONCEPTION OF TEMPORAL SOVEREIGNTY 


Closely connected with the theory of Theocracy, is 
-another topic which I prefer to call the Ethical Concep- 
tion of Temporal Sovereignty. Theocracy contains in it 

| some elements of political organization, as well as some 
super-natural elements. But the ethical conception of 
sovereignty contains more elements of spiritual cons- 
ciousness and religious sentiments. This conception 
arises from the intense realization of a powerful Divine 
Personality who rules the world and preserves concord 
and harmony i in the universe. The king ruling over his 
dominion and preserving peace and order, does not 
furnish the proper analogy to be applied to God. It is 
blasphen according to the Islamic teaching. If analogy 
is to be sought for, it is to be found in the reverse order, 
ie from God’s rule to man’s rule, “If you want to learn 
how to rule over the earth, look up to the Divine Ruler 
and take lessons from his beneficent adminstration.”! 
Such is the intense -religious feeling of the Prophet who 
had vivid realisation of the Divine Being ruling over the 
universe. He, therefore, declared : “His i is the kingdom 
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A > ti. Vide the Warsa disquisition of Imám Razi on the point in 
$ the Asrdr-ul-Tansil, sec, 8, 





¢ 


CONCEPTION OF TEMPORAL SOVEREIGNTY 55 


of heaven and earth” (Al-Qurdn); “He is the Ruler, the 


Supporter of the universe, and the Preserver ‘of peace.” 
The implication is that the rulers on the earth should 
imitate the ways of the Divine Government. In the 
current traditions ( sayings ) of the Prophet, we find the 
same idea, viz, “The earth belongs to God.’’’ All these 
are no.doubt ethical. precepts, and the ethical conception 
of the “kingdom of God on the earth,” is extended to 


the temporal sovereignty and the political state. From. 


this point of view it is easy to account for the notion that. 


has gained ground among the Muslims that Islamic 
politics is not distinct from Islamic religion. This is, no 
doubt, the primitive idea of the undeveloped state of 
society when attempts were first made to organize it 
politically. As politics was not then considered distinct 
from religion, the concept of the political state and tempo- 
ral sovereignty has aquired a strong religious colour. 
Instances are not wanting to illustrate the religo- 
political conception of the state. One incident from the 
Prophet's life may ‘bc mentioned here: When Musai- 
lima, the pretender, wrote to the Prophet of Islám claim- 
ing halfthe kingdom for himself, the latter wrote in 
reply: “The earth belongs to God; He bestoweth it 
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E e 
t. Other texts are—(1) “Whatever is in heaven and earth, 


singeth the praise unto God į and He is mighty and wise. Hisis 


the kingdom of heaven and earth.....:”; Sura 57 


(2) "He is the sovereign Lord of the world (Malik-ul- -mulk); 
He bestoweth it on whomsoever He pleaseth, “and taketh it away 
4rom whomsoever He pleaseth......'’—Sura 3. 
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on such of lig creature, as He pleaseth” .......1. From 
the Qûránie texts.and traditions (sayings) of the Prophet 
as also from the dicta of the jurists ( Fugaká ) we may 
deduce certaiti maxims three of which may be stated 
here—(1) the supreme right of sovereignty being vested 
in God, no man has a right to be a king on the earth; the 
Caliph or the Im4m who exercises the power of the tem- 
poral sovereign is only the vicegerent of God on the 
arth ; (2) all men have equal right to the soil of the 
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. arth, and none has a preferential claim to be its over- 
._ lord ; and (3) people pay homage and taxes to the Imam 


. Quraishites are a grasping people, not given t 


(chief), or to a superior person in return of the services 
they re ceive from him in the shape of protection of their 


life and property, and preservation of their rights. In 
such maxims one can at once detect the theocratic elem- 
ents mixed up with the political concept of the state. 


Special features of Islamic Theocracy. 


' As already stated, the ethical conception of 
temporal sovereignty is an aspect of theocracy. The 
worst feature of theocracy is that it leads to autocracy 
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1. The retérence is to the incident.which happened during the 
life time of the Prophet. Abu Sumama Harrán, commonly called 
Musailima pretended to be an apostle of God, and wrote to the 
Prophet of Islfm in the following terms: ‘from Musailima, 
prophet of God to Muhammad, Prophet of God, salutations ; I 
am your partner, the power must be divided between us, half of 
the earth is for me, tHe other half for your Sera ees. But the 
Pi ustice.”” To this 
letier the Prophet of Islám gave the above reply. —Amir Ali: : The 
Spirit of Islám, p. 109, | *% 
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and despotism—one man’s rule in the garb i ee 
authority. But the noteworthy feature of “the IslAmic 
theocracy (if the Caliphate can at all be called purely 
theocratic), is that it lays the axe at the root of 
autocracy, and leads to democracy. The theory of the 
Khilafat-state, it will be seen hereafter, leads to the 
destruction of autocracy, absolutism and ‘despotism. It 
makes the government responsible to the electorate, and 
the Caliph dependent on the popular franchise. This 
characteristic of the Islamic state (Caliphate) has, no 
doubt, been destroyed by the later Caliphs ; the demo- 
cracy was substituted by despotic rule, and a mere 
form of theocracy was kept upas a religious cloak 
for many misdeeds which Islám has never sanctioned. 
It has laid down principles for demociatic or republican 
form of Government, and they militate against the 
idea of autocracy and despotism. 





CHAPTER IV. 
PHE FORCE THEORY 
“OR ne 
THE FOUNDATION OF STATE BY COMPULSION, 


P 
From the writings of the Muslim publicists, it is not 


PA 


clear whether any one of them advocates’ the Force 


Theory, or traces the origin of the state to sheer physical 
strength. age force theory starts with the idea that the 
state was originally founded by some powerful individual 
Er took possession by force of certain SESEACOTY where the 
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a politically ii oe NN and compelled them 
to subjec ñ and:asked them to recognise his authority. 
The Muslim publicists do not to go to the length of 
attributing ‘aoe origin of the state to physical force. But 
they recognise that the state ultimately rests on force 
and authority. They lay emphasis on the point that when 
there is no sovereign, or when his place becomes vacant, 
or when there is a revolution, or an anarchy, and a 

-powerful person, or a party-leader seizes the government 

by force and establishes himself as a sovereign, his 
authority is to be acknowledged. This is a quite different 
hypothesis from the force theory, as it does not aim at 
tracing the origin of the state ; on the contrary, it accepts 
an accomplished fact, and presupposes that the state had 
more or less been politically organized before the strong 
man seized the reins of government by force, 

Regarding the origin of state, the idea of the Muslim 
jurist is largely theocratic; but the above hypothesis is 
not on all fours with the theory of theocracy. There isa 
saying of the Prophet recorded in Tirmizi and Sahih 
Bukhari to the following effect: 

“The Israelites were guided by their prophets so 
that when one prophet died, the other took his place ; 
but verily there shall be no prophet after me ; there will 
‘be numerous caliphs. They (the people) asked, ‘what do 
you command us todo’? He replied ‘allegiance to the 
first i is the primary duty ; then give them their due, for 
God will ask them concerning their trust” 

_ The implication of the above pasSage is that the- 
prophets used to receive the divine revelation whichs they 
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communicated to their people for their guidance ; but 
afterwards when there would be no prophet, -the caliphs 
would guide them and would be’ held accountable 
to. God for the proper use or misuse of their trust. 
Here, though the colour of theocracy is preserved the 
divine character of the state and of the sovereign is not 
accentuated 


Might is Right 


There are certain Muslim publicists whose dicta lend 
support to the common-place and not a very dignified 
theory that ‘might is right’. But such dicta are invari- 
ably limited by two important provisos, viz, (1) that 
there should be no open infidelity ; and (2) that prayer 
should be'kept up. In other words, it means that if a 
tyrant takes possession of a state by sheer force and 
establishes himself. „he is entitled to homage, if there be 
no open infidelity on his part, or if he keeps up prayer. 

The following dicta will throw light on the point : 

“It is the duty of a Muslim to listen (submit to) and 
obey (the sovereign ) whether agreeable or not, unless he 
is required to commit breach of faith; if he is asked to 
do so, he is not to listen to and obey (him)’—T is tradi- 
tion is related by Shaykhán and others from Ibn-i- 
*U mar, i 

“The best of your rulers (Khalifás) are those whom 
you love and who, love you ; whom you bless and who 
bless you ; and the worst of your imams (chiefs) are those 
á whom you hate and who hate you, whom you curse and 
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who 1 A you. He “(the narrator of the tradition) 
says: we ask, ‘shall ‘we not then set him aside?’ He 
(the Prophet) ‘said ; ; ‘No, so long as they keep up prayer 
among you, but one who has a chief (imam) appointed 
over him from whom he sees something violating the 
command of God; let him shun the violation, but not 
with-hold his hand from submission” (Vide Sahib 
Muslim). 

There are numerous traditions and dicta of the Faqih 
which enjoin upon the Muslim to pay homage to the 
sovereign however wicked he may be, provided he con- 
forms to the two conditions stated above. 


Criticism. 


Such traditions are greatly relied upon by the 
Muslim theologians and often quoted by the faqih 
(jurist ) in support of their doctrine which lends 
countenance to the theory that “might is right”. In 
the traditions similar to those quoted above, the 
plea of religion is apparently kept up to console the 
conscience of the theologians and the faqih Such dicta 
and maxims are open to serious objections, a few of 
which may be mentioned here; 1) They are solemnly 
expounded as the doctrines of Sharia’t ; (2) they have 
been palmed off in the name of the Prophet ; (3) They 
lower the standard of religion and morality and destroy 
the democratic principles of Islam ; and (4) i ey, afford x” 
free scope to unscrupulous rulers for perpetuation of) 


wrongs and give encouragement to pliant lego-theologians > 
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(the faqih) for expounding questionable doctrines’. Had 
such dicta been regarded as the individual opinions 
of certain Imáms only, they paight have perhaps 
been dismissed without any serious ‘notice. But 
as stich questionable doctrines are paraded in the 
name of Sharia’t, and have- been palmed off 
upon the Prophet, they require close scrutiny and 
serious notice. It should be borne in mind tbat these 
traditions were collected in later times, when Banu 
Omayya and Banu Abbás were weilding despotic sway 
in contravention of the precepts and precedents of ~ 
the Prophet and the first four Caliphs. During their 
autocratic rule many such traditions saw the light of the 
day. Further, many fugahd and Qdzis (the jurists and 
judges) were in the pay of the powerful sovereigns 
majority of whom seldom followed the dictates of 
religion, or conformed to the high principles of morality. 
Many publicists of the time were enjoying the favours of 
those autocratic sovereigns, and were obliged to please 
their masters. Not a few of those who differed from 
them suffered persecution. History records instances 
how, many of them were coerced to give fatwás to prop 
up the claim of the unrighteous and despotic monarchs 
to the throne. Again, temptation, ambition and love- 
of power and position led the less scrupulous to manu- 
facture many unheard-of traditions, and issue fatwds 
(on their basis) to win favour and distinction. 
These fates. dicta. and traditions the authenticity of 
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which have been impeached by the consciencious ulamd 
(learned doctors and divines), have all been included in 
the Books of Hadiths and Agdid ( traditions and articles 
of faith) and are now considered as a part and parcel of 
Sharia’ ¢ —that comprehensive term which includes law, 
religion, scholasticism, logic, ethics, metaphysics, tradi- 
tions and many other subjects which have anything to 
do with the Islamic religion and politics. This inter- 
mixture of manifold subjects together with the question- 
able doctrines enunciated by the pliant jurists constitute 4 
the present Sharia’t. This is not the place to expose the 
hollowness of their questionable maxims and the appo- 
cryphal nature of many traditions unearthed by them 
afterwards. Suffice it to say that such personal views of 
the Faqih are no more the religious doctrines of Isl4m 
than the appocryphal traditions manufactured by them 
are the real sayings of the Prophet. One of the most 
objectionable features of the intermixture of the appo- 
cryphal traditions and personal views with the true prin- i 
ciples of Islám is to foul the fountain-head of Sharia’t 
and impair the value of its authority. It has also 
supplied a convenient code of morality- to the un- 
scrupulous persons to use SAarrat as a stepping stone for 
serving their own purposes. The present Sharia’t, enabled 
the Shaykh-ul-Islam of Turkey to issue jatwd passing 
death-sentence in the name of religion upon the leaders 
of the Young Turkish Party who were then struggling 
to save the freedom of their country; it enabled the 
Mullés of Afghanistán under dubious circumstances to. 

- drive out the ex-king Amanullah ; it enabled certain 
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Mujtahids to foment revolt against the Persian patriots 
in their endeavours to establish the Parliamentary form 
of government It is high time that the chaffs should 
be separated from the grains, and that the man-made- 
laws should not be allowed to be mixed up with revealed 
laws and to impair the purity of revelation, 





CHAPTER V x 
SECTION | 


THE ORGANIC THEORY OF THE STATE 


The supposed organic structure of the state has been 
a popular subject of analogy with the Muslim publicists 
and moralists. They compare the state and the body 
politic with the animal organism. The biological analogy - 
has been very popular with the Muslim writers of the 
Medieval Age. Some morlalist poets, such as Sa’di 
Shirdzi, compare the state with vegitable organism. 
Sa'di says : 

“Subjeets are roots and the king is the tree. 

We shall presently see how Imam Ghazzali in a 
philosophical discussion regarding the necessity of 
human senses and passions, compares the soul and the 
body with the king and his kingdom. The biological 
analogies are also drawn by various Muslim writers in 


describing the’ qualities of the Sudfinm and Saltanaz, the 


alll 


sovereign and the state. It will be seen that these 

analogies are almost the same as the organic theory of 

the Western writers of the Middle Ages. a 
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Historical 


“The organic theory, says Jellinek; is one of the 
old st and most popular theories concerning the nature 
of the state. Plato compared the republic to a great 
man and insisted that the best-ordered commonwealth 
was one whose structural organization resembled most 
nearly in principle that of the individual. As the whole 
body feels the pain and sympathizes with an injured 
membef, so, he declared, the whole society is affected by 
injury to each individual of which it is composed. 
' Cicero like-wise drew an analogy between the state and 
the individual, liking the head of the state to the spirit 
which rules the human body. The state was personified 
by Medizval writers like John of Salisbury and Marsiglio 
of Padua. Althusius was fascinated with the biological 
analogy ; and many of the writers of the eighteenth 
century attached an importance to it out of all proportion 
‘to its value. The French Revolution, with its accom- 
panying doctrine that the state was merely an artificical 
creation, tended to check the spread of the organic 
theory ; but towards the middle of the nineteenth 
century a reaction against the French philosophy set in, 
and the conception of the state as an organism came 
to ,have numerous advocates. Indeed, the fascination 
for the organic theory, with analogies and parallelisms 
became so wide-spread that political science seemed in 

danger of being appropriated by natural: science. One — 

of the most extreme advocates of the organic theory ne 
was the noted German scholar Bluntschli ; in his “Theory 
of the State’ (“Allgemeine Staatslehre”’), and in his- 
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“Psychological Studies concerning State and sarge 
(“Psychologische Studien über Staat und Kirche 
1884). The state, he declares, is the very “image ofthe 
human organism.” Each has its member parts, its 
organs, its functions, its life-processes, and between those 
of the state and human organism there exists a deep 
and striking resemblance. He pushes the biological 
analogy so far indeed as to impute sexual qualities to 
the state, it being personified as masculine in character 







as contra-distinguished from the church, te which 


he attributes the atribute of femininity” .* 


Imam Ghazzali’s Biological Comparison 


Among the Muslim writers, Imâm Ghazzali, though 

a philosopher and scholastic of the twelveth century, 
worked out the organic theory with amazing details. 
According to him “the body is like a city. The hands, 
feet and other limbs are like artizans and professional 
men residing therein. Passion is the Revenue officer 
of that city, and Resentment is the chief police officer. 
Soul is the king of the city-state, and Reason is the 
Wazir or Prime Minister. The king has the need of 
these officials in order that the administration of the 
state may go on _ smoothly and systimatecally. But 
Pession who is thes Revenue Collector is a mischievous 
officer. He is fond of falsehood and exaction. He 
ee lisregards the minister’s (Reason’s) orders and works 
contrary to his wishes. He is always anxious to cruelly 





t. Garner: Karoductkion to Political Science, p. p. 57-58, 
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stize and collect all the property in the state under the 
of revenue. 
cesentment the police officer, is a hard-hearted, 
es temper, and wicked person. He always likes to 
kill; to break, and to destroy. 
d “To rule a state justly, the king must consult his 
mininister on all state matters, and take his advice. 
He must keep a strict eye over the false and covetious 
Revenue Officer, and must not allow him to work 
against the minister, He should put the Chief Police 
Officer on a watch over him to detect and check his 
roguery ; 3 and at the same time, he should keep the Police 
Officer himself under awe so that he may not step 
beyond, his” limit.” Imam Ghazzâli then draws the 
moral from the analogy and says: “Inthe same way, 
to secure eternr! happiness and Divine favour, the soul 
should be guided by the counsels of Reason, It must 
subject Passion and Resentment to Reason and not put 
Reason under them ; otherwise, it will bring ruin upon 
itself and confusion in the state.’’* 

“In origin, structure and function, say the advocates 
of the organic theory, there is striking resemblance 
between the social body and animal organism. Each 
comes into existence through natural rather than artifi- 
cial processes, each possesses organs whose functions are 
similar in many respects, and each changes and grows 
according to laws instead of by mere chance. Rousseau 
who saw a close resemblance between the body politic 


~~ a 





i 


ee UU E EU EEEE SIRs J 


1. Kimiya-i-Sa'dat, book i. sec. vi. (Tran :,by K. F. Mirza.) 
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l = 3 
and the human body, compared the sovereign power of 
the state to the head of an individual; the laws atid. 
customs to the brain; the judges and magistrates to the- 
organs of will and senses; commerce, agriculture, and 
industry generally to the owth and stomach «Which» 
prepare and digest the food ; and the public finances to 5 
the blood, which a wise ečonóúiy, through” the- medit 

of the heart, distributes throughout the entire organ- 
ism.” * T i ; 

Imam Ghazzdli takes an almost similar view in the r 
Kimiya-i-Sa’dat; he being a moralist, and iieii 
compares the body and the soul to kingdom and the 
king, and the external and internal senses to thé’army 
and the officers of the state. But the idea ei" the 
organic nature of the state is sustained throughout. in 4 
spiritual sense. His ideas may be thus expresse 
“This soul was created by God and entrusted with ‘this 
kingdom and army. ‘The body is the riding animal of — 
the soul ; this world is a staging house for travellers to 
break journey ; the next world is his (soul’s) destination. 
The limbs of the body are his servants; reason, his 
minister and counseller ; į Passion his treasurer; resentment _ ’ 
is his guard ; .the genses are his spies to get ‘infecowide 
from different quartets š ; thought is the receiver of 
messages from those* spies, memory is the recorder of 
those messages in order to place them before the _ 
minister ( reason ) when required. The minist again, 
in accordance with the information he may receive from 
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yA different parts of the kingdom, must administer the 
irs of the kingdom and make a good programme for 
he king in his travel. When he finds that one of the 
- a. ( say passion, or resentment ), has revolted 
and defied the king’s authority, he should try to check 
him and fight with him and bring him back to proper 
& sen and ~make him subject to the king.” In this 
EUR soa we find that the human body is likened to a 
state, the ~ to k king, senses to spies, different passions 
at te the sta e officia als and limbs to its army, Thus the 
theory Pr the organic nature of the state is well 
maintained, P 
. _ Sh&b Waliulláh, a publicist of the eighteenth century, 
compares abcicufturists to food, and craftsmen, traders 
and officials to salt' ; the police to hands with weapons ; 
a the administrators of the state to physical powers, and 
the ministers tO reason and senses.? 




















SECTION Il. 
The Biological Analogy. 


The analogy drawm by the Western publicists are 
more fanciful than real ; while the comparison of the 
Muslim writers are merely metaphorical. The former 
have become so fascinated with the organic theory 
ENESE 

1. Hujjat-ul-Baligha, see 23. i 

2, Ibid, sec 25. - ` 
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that they seem to hold that the state pva and develop 
in the same way as the animal organism does in the 
process of its development. Herbert Spencer in his 
Principles of Sociology has worked out an elaborate — 
analogy between the growth of society and the 
animal organism. He “goes cn to show how society A 
grows and develops like a living body Both begin as 
germs, and as they grow they become more complex. 
The structure which they finally reach is far more compli- 
cated than the simple unit from which they develo 
In the body politics, as in the body natural, growth goes 
on either by simple multiplication of units, or by union | 
of groups. Society never reaches any co siderable size *-~ 
by simple multiplication ; union of groups makes larger 
societies. Integration takes place in society as it does 

in the animal body in the formation of the mass, it also 6 
takes place in the simultaneous process of the cohesion of 
the parts making up the whole”! 

This analogy is pushed further. “As the lowest 
type of animal is all stomach, respiratory surface, or 
limb, so primitive society is all warrior, all hunter, all 
hut-builder, or all toolemaker. As society grows 
in complexity, division of labour follows, ze. new organs 
with different functions .appear.. corresponding to the 
differentiation of function in which ‘fundamental trait” 
they become “entirely alike.” In each case there is 
a mutual dependence of parts, the full performance o 
the functions of each member being essefitial .to the 
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Ay a ith and preservation of the rest. If the iron-worker 
in he social organism stops work, or the miner, or the 
food producer, or the distributor fails to discharge his 
i natural functions i in the economy of society, the whole 
suffers injury just as the animal organism suffers from 
._ the failure of its member to perform their functions. 
Thus the ‘parallelism between social and animal life’ 
is maintained.” ! 
Spencer attributes to both certain systems. ‘They 
> are (a) the sustaining system, (b) the distributory system, 
and Lo the regulating system. The first constitutes the 
means. of alimentation in the living organism and 
œ production in the body politic. Just as the foreign 
substances which sustain the animal, determine the 
alimentary canal, so the different minerals, animals and 
vegitables determine the form industrialism will take 
in a given community. The second (distributory) is the 
circulatory system in the organic body; in the body 
politic its parallel is transportation. The vascular 
system in the body has its social equivalent in roads and 
railways. The third. the regulating system, -is the 
nervous and nerve-motor system in the animal; in the 
body politic it is the governmental-military.? _ 


all 


É Biological analogy— fanciful and absurd. 
e biological analogy of the Western publicists 
seems to be fanciful and absurd. The points of resem- 
blance between the body politic and animal organism 
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`X 
are superficial. In fact the organic theory. breaks down 
on certain important points. First, the growth and expan- 
sion of the state are not like the growth and develop: 
ment of living organism. The former is more external and 
disjointed, the latter internal and organic. Secondly, 
the state or body politic has no life, will, or conscious- 
ness of its own. [t works and expands mechanically 


according to the desire, discretion, and direction of 


those who have will and consciousness, and who can 


stop its expansion and development if they like. The 


growth and develodment of animal organism does not 
depend on the will of animals. or can they shape their 
bodily structure according to their will. Z4Azrdly, the 
mechanical working of the body politic is entirely 
dependent on the will of the individuals in a society 
or a group of societies; while the organs of animals 
perform their functions independently of their will and 
oftener than not against their wish. Fourthly, the 
growth of the state, or changes in the body-politics are 
the results of the conscious efforts of those who 
control it, and introduce the alterations according to 
their object in view ; but the growth, development, and 
changes of the animal organism are in obedience to the 
law of nature, or the operation of natural forces. — 
“With the animal organism the dependence of the 
parts on the whole is essential and the relation intrinsic ; 3 


if they are severed from their connection, as a branch . 


from a tree, or a limb from an animal, they perish and 
ceases to be living matter, With the state, on the 
contrary, the separation of a member does not result in 
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destruction, physically speaking; the individual separat- 
e4 from the whole is still an individual. Moreover. the 
laws of growth, development, decay, and death which 


_ govern the life of the human organism are scarcely 


analogous in any sense to those which reign in the 


_ world of politics. An organism grows and develops 


from within by internal adaptation, not by the addition 
‘from without of new parts; while the state changes 
rather than grows, and does this for the most part, by 
the process of formal alteration as a result of valitional 
power and conscious effort of the members. Its growth, 
if such may be called, is largely the result of the 
conscious action of its individual members and is to a 
great extent self-directed. The elements of volition and 
of conscious effort do not enter into the growth of an 
organism ; it changes in obedience to the operation of 
blind mechanical forces of nature, the parts having no 
power to alter the direction of its growth or to add to its 
nature.” 


Estimate of the organic theory 


In going through the literature on the subject, it 
appears that the Muslim publicists have put no higher 
value on the theory than that of a comparative analogy. 
They have drawn the comparison in a metaphorical 
sense. In making use of the theory they try to show 
the inter-relation and inter-dependence of the different 
parts of the state, as we find them between the different 
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limbs of the animal organism. They further try to point 
out the solidarity of the society, the unity of the state, 
the dependence of the state and its members, and the 
mutual dependence of individuals on one another. 
Their analogy conveys the idea that each individuak 
is social unit, and can not live in comfort and happiness 
apart from society. The different limbs of the body, — 
such as a hand ora leg, cannot grow separately from 
the body ; similarly, the state cannot expand, or work 
smoothly without the state-machinary or the conscious 
efforts of the individuals controling the state. The 
biological analogy, therefore, of the Muslim writers, | 
simply emphasizes the inter-dependence that exists. 
between the state and the individual, and the close 
connection of individuals with the society. The 
Muslim publicists did not use the organic theory-as 
the basis of “individualism.” On the contrary, they are 
decidedly against the Individualistic Theory. The reason 
is obvious. Islám condemns individualism and enjoins 
social life. Even the life of monasticism is not 
approved. “There is no monasticism in Islam,” is the 
well-known doctrine. 


SECTION Ill 
ORGANIZATION & HARMONY 


According to the teachings of Islam man is a social 
creature. He does not live for himself alone but for 
«others also. Consequently, the good of the whole, and 
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not the welfare of units, is to be sought in society. 
This is contrary to the theory of individualism which _ 
asserts that the end to be sought is the good ofeach ` 
individual, and not so much the welfare of the aggregate 
'4n society. This is the basis of Spencer’s political philo- 
sophy of individualism. | 
The Muslim publicists, such as Imim Râghib, lay 
Stress on the theory of /7tima’ and /teldf ( organization 
and harmony ), and condemn the idea of Ashktét and 
_ Intisha@r ( disintegration and dispersion ) Imâm Raghib 
. (in his Mufridát p. 95 ) defines /7jtzma* as ‘the collect- 
ing of several things together,” which may shortly be 
called “organization.” While according to him J//eaf 
means, ‘‘the collection of various particles in a certain | 
order so that one which comes first, should occupy the -~ 
first place, and that which goes last, is placed at the 
end.” Thus, organization and harmony according to 
Raghib signify “that state of affairs in which all the 
active agencies are united together in the order of their 
respective positions under one local centre, and all the 
materials of strength and action are so held together 
that every action becomes collective and produces a 
complete whole. When such a state is reached by 
matter, it gives rise to the various species of creation and 
different kinds of formation. In the language of the 
~ Quran itis called Takhlig (creation) and 7 aswih (com- 
pletion’’.* 
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* a. Videthe address of Mouldna Abul Kalím Azád published 

in 1920 in the form of a book called “Khiláfat and Jazirat-ul- 
Arab.” PP 28-29. , - 
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“Ashtat and Intishar “dispersion” and “disintegra- 
tion” are the opposite of /7tima’ and Jteláf “organiz- 
ation” and “harmony” in respect of social, material, 
political, and individual relations, as well asia every 
other respect. When applied to matter, it creates disin- 
tegration instead of formation ; and death in place of 
life. When be-falling a nation or a community it turns 


glory into misfortune, rise into fall, achievement into 


misery, greatness into humiliation, sovereignty into sub- 
jection, and ultimately life into death”! The underlying 
idea is that so long as the individual lives a social life 
seeking the welfare of self and society, he is safe ; but as 


soon as he separates himself from the society and seeks 


to secure his own good only, the socicty disintegrates 
and ruin follows in its track. Islám, therefore, incul- 
cates social life and sets its face against “individualism”, 
The following texts will throw a flood of light on the 


_ point: 


(1) “And hold fast by the cord of God (ie covenant) 
all together and be not disunited, and remember the 
favour of God on you when you were enemies, He then 
united your hearts, so by His favour you have become 
brethren —Qurán 3 : 102. 

(2) “Take hold of the community, for verily the 
Devil is a companion of the isolated individual and keeps 
away two united souls.” — Tradition- 

(3) “Hold fast to the community -for verily one who 


strays away, is taken possession of by the Devil just asa 
Py 





1. Jbid p 31 j also Mufriddt of Imam Raghib, pp fọ & gs. 
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strayed goat falls a pray to the wolf,and slay him who 
leads you to this end even though he were under my 
turban’’— Saying of Ali. 

From the texts it is clear that Isl4m recognizes 
communal and not individual life; and the individualistic 
idea is put down by the precept of the Prophet one of 
which says: ‘* He who leaves the community and 
~ dies, dies as an ignorant (ze, an infidel)”. 


$ 
` CHAPTER VI 
PS SECTION I 
Mumlikat-i-Saltanat 
CONCEPTION OF THE POLITICAL STATE 


The views of the Muslim publicists concerning state 
organization are to be gathered from the incidences and 
attributes of the first politically-organized state called 
the Caliphate in the history of Islám. This state was 
essentially a political state with a theocratic cast, con- 
taining all the elements ofa powerful state-organization. 
In its constitution we find a combination of certain 
concepts, viz : 

-(1) the ethical conception of temporal sovereignty — 
“God's kingdom on the earth” through His 
vice, zerents p 


(2) the conception of a federal type of common- 
E o> a 
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(3) the conception of a democratic form of govern- 

ment on the basis of theocracy ; 

(4) the socialistic, and to some extent, communistic 

form of state recognising the equality of man, 
his rights and privileges, freedom and frater- 
nity, community of interest, and liberty of 
conscience of all members of the state. 

These points will be discussed as we proceed section ~ 
by section. 

All these ideas seem to have floated before the mind 
of the founder of the Islamic Commonwealth. In that “™ 
‘dim and distant past when the Islamic State was, t T 7: 
politically organized, these ideas might not have be as 
well-defined ; but imperfect as they were, it may safely 
be sinad from the precepts and precedents of the 
Prophet, from the edicts and dicta of his Companions, 
and from the opinions, comments, and legal maxims of 
the jurists (/ugakd) that these ideas were present in 
their mind in framing and gradually evolving the consti- 
tution of the state called the Caliphate. From some 
maxims it appears that their idea eoncerning the Islamic 
Commonwealth was of federal type ; some lead to the 
conclusion of a composite state which modern publicists 
call a “inixed state”; ře. the state in which the elements 
of theocracy, democracy, aristocracy and monarchy are 
R combined * ‘The Islámic state presents twofold aspect : 

(1) The early Caliphate which contained in its constitu- 
tion the democratic, socialistic and theocratic elements ; 
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rt. Willoughby: “ Political Theories of the ‘Añcient Worid”’, 
p 480, Garner: “ Introduction to Political Science”, pe 134-735. 
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and (2) the later Caliphate the constitution of which 
contained the elements of monarchy, aristocracy and 
theocracy. The socialistic or communistic elements 
come in, because the religious structure of Islám contains 
those elements. The Islamic state having been founded 
on the basis of theocracy, there was n» escape from 
them. The sovereigns of the Muslim states, in later 


“time, being autocratic rulers, they preferred monarchy, 
. „autocracy „and despotic rule, and took care to eliminate 


* 


the democratic and socialistic elements from the consti- 


* tution of their states. The form of theocracy was 
z ‘pi sely tetained by them to prop up their claim to the 
lip 





hate. In those states which have laid no claim to 
the Caliphate, such as the- Persian empire, the Mughal 
empire in India, the Afghin kingdom, the theo- 
cratic form of government has been preserved on 
certain considerations: (1) first, itis the duty of the 
state to defend the religion of its people, and to govern 
them according to their own laws and customs ; second- 
ly, to secure the support of the theologian and the fagzh 
who have exercised powerful influence over the state and 
the masses ; and ¢hirdly, to avoid the danger from rival 
claimants to the throne who might exploit the ignorance 
of the massęs and credulity of the classes in raising the 
standard of revolt in the name of religion. The recent 
revolt in Afghanistan (in 1829) furnishes historical facts 
to illustrate the above points. | 

From Aristotle’s classification of states, it appears 
that he “cdnbidered the ideal polily to bea mixture of 
oligarchy and democracy. Garner says, Pea? Rome 
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> ° - 
was cited by both Cicero and Polybius as an example or .. 


the mixed type, being composed of monarchic, aristo- 
cratic and democratic elements; afd Cicero considered — 
the best state to be the mixed form ”* 


The Islamic Commo ealth—not a mixed State. 


The Islamic Commonwealth of the early period was 
not a “mixed state”, but had the distinctive attributes _ 
and features ofa Ae moc Aca nor was the Caliphate of 
the later period, a “composite state”, but a monarchy Yr. 
gravitating federal unions to its central ‘government a 
This was owing to the fact that the Caliph was both the 






though independent orautonomous, sought his ` E AA , 
tion by paying homage and agreeing to stand by him., 


‘in the defence of the Caliphate and religion. ‘ 


The term “mixed state” is a misnomer. The combi- 
nation of several forms of state is not a state, but a form 
of government, “Obviously,” says Garner, ‘such a 
combination is nothing more than a form of govern- 
ment, not a form of state. Bluntschli indeed admitted 
that such a ‘ mixture does not create a new form of state, 
for the sovereignty is still in the monarch, the aristo- 
cracy, or the people.” The truth is, there can be no 
such thing as a mixed state. The state is a unity ; its 
attributes are incapable of combination and inter 
mixture. A monarch and an aristocratic body cannot 
both be sovereign at the same time, 4nd hence the state 
cannot be a monarchy and an? aristocracy at the same 
time any more than a number can be at once singular 


y 


and plural.” ? k oy 


t. Garner: ” Introduction to Political Science,” 5 135. 


2, Ibid. ‘ 
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i SECTION 11 
OTHE ORIGINAL IDEA KE : ISLA MIC COMMONWEALTH 


The original idea ofthe founder of the Islamic Com- 


monwealth and of his immediate successors, seems to have 












been—to found a politically-érganized state of the type 
of federal con:monwealt fiderated republic with a 
form of government, theoc atic im outlook and demo- 


_“yeratic: in sttucture conducted on an elective system and 


___ Popular franchise having at the helm of the state the 
_ people elect or representative combining in his person 








; "the virtue of a saint and a soldier, the state recognising ~ 
the ffuhdamental rights of man and his spiritual needs ; 


the ultimate object being. to gravitate other states to the 
central government by a bond of common law and — 
religion, and a common culture and sentiment, and thus 
to form a federal commonwealth by recognising equality 
of rights and privileges, grant of free citizenship, and 
guara tee of local autonomy, or independence of the 
respective federal states for the common purpose of 
defending the interest of the states attached to the 
republic and securing the welfare of all. 

Such seems to have been the comprehensive scheme 
ofthe founder of the Isl4mic Commonwealth at its in- 
ception. Its structure and constitution led Ibn Rûshd 
to regard the IslAmic republic . under the early Caliphs 
(Khulafa-i- réshidin) as. the model state in which was 
realized the dream of Pla o. „But this ideal was des 


troyed by the Omayyads by establishing monarchic 
form of autocracy. 









FEDERAL COMMONWEALTH 8r 


Federal Commonwealth 


The Islámic Conitibnwiiil’ in its structure cofitains à 
- the elements of “federal state” which Freeman designates 
as “federal commonwealth” which he observes “in its 
perfect form is’ one which forms a single state in its 
relations to other | nations, but which consists of many 
states with regard to _ internal government.” 1 
According to Montesquieu’s definition ofa “confiderated - 
republic”, the Islamic Commonwealth contains some . 
elements of that type of republic. He points out that * 
“this form of government is a convention by which ar” 
several petty states agree to become members ofa larger . 
one which they intend to estalish. It is a kind. of 
assemblage of societies that constitute a new one, 
capable of increasing by means of further associations *- 
till they arrive at such a degree of power as to be able 
to provide for the security of a whole body.”? The 
definition of the Islámic state is not on all fours _with 
that of Montesquieu’s “‘confiderated republic.” It differs 
from the latter in certain respects. There was no idea of 
convention whereby several states agree to establish a 
Jarger one. The idea was that the state, by its inherent 
= power and qualities, should gravitate other states to be 
its members without interfering with their local auto- 
nomy or their freedom as the case may be. This was 
sought to be done through a common bond of law, 
religion, culture and national sentiment. What is aimed 
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1. “History of Federal Government”, p. gr. 
2. “Esprit des Lois” (Eng. trans, by Pitchard) vol i, pp 136-37. 
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at, is to establish: a voluntary- union on a federal 
asis by allegiance. In this view, the question of con- 
vention and agreement is of secondary importance, 
Freeman noticing the nature’ of federal state, says: “the 
name federal government may be dpplied to any union 
of component mem bers where. the degree of union 
between the members sSupasses, that of mere alliance, 
however intimate, and where the degree of independence 
possessed by each member surpasses anything which can 
fairly come ‘under the head of mere Municipal 
freedom.” i 

The federal Commonwealth of Islám was a unitary 
state, and not a congére of states confiderated by 
convention and compact. It was a state powerful 






‘enough to impose its will, and its central government: 


was supreme in its internal affairs and external relations. 
Hence the elements of confideratism were very small. 
Although it was a mighty state capable to enforce its 
will—and i in, cases where necessary, did enforce its will 
—yet owing to its underlying policy it formed federal 
union with other states dependent or independent, 


Historical Examples 
History records instances of the states federated 


to the Caliphate by voluntary allegiance. During 


the palmy days of the Caliphate, some Muslim states 
large and small, sought _ allegiance by paying homage 
to the Caliph. When Mahmud. of Ghazni estab- 
lished a powerful kingdom in Afghánistán he sought 





————— eee 
1. “History of Federal Government,” pp. 2-3. 
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the recognition of thes ` Caliph. Hi is request was 
accepted and he received the deploma of investiture 
withe title of Amin-ul-millat | (custodian of the faith) 
without curtailment of. his sovereign power. Similarly, | 
the rulers i Ameers) of Bokhara and Khiva, the Sultan 

of Muscat and ather Muslim potentates became federa- 

ted by acknowledging the suzerainty of the Caliph 
without surrendering their independence or local auto- 
nomy. When the Arabs established ‘colonies and founded 

kingdoms. in some of the islands of the Indian Archi- 
pelago, there the states became the federal states though 

originally they were dependencies of the Caliphate. 
In India Sultan Muhammad Tughlak and Firoz Sháh re- 
ceived farmán and recogniton from the Caliphs of Egypt 
who held the seat of Khiláfat after the downfall of the 

Baghdad Caliphate.* All those states sought voluntarily 

the federal union with the Caliphate owing to the tie of a 

common religion, common culture, and national sentiment 

in addion to a common speech and racial affinity in the 

case of certain states founded by the Arabs. “Other 

examples were the Christian state of the Mahammadan- 
Empire; the vassal states of the Ottoman Porte, such as 

Egypt and Tunis”.? But at the root of all these, lay the 

idea of sanctity and veneration for the personality of the 
Caliph, and of Isl4mic brotherhood. On the face of these 
historical facts, it is difficult to ignore the federal 








r. Burni’s History, p. 400 (published by the Asiatic Society), 
vide gth Chapter dealing with the robe of authority, Sanad and the 
flag of Empire sent by the Caliph. : 

2. Garner: “ Introduction to Political Science,” p. 166, 
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character - of tile Caliphate. The fact is is “that : sO > long as 
the seat of the Caliphate remaitied -in Baghdad the 
Muslim states sought federation and recognition from 
the contemporary. Caliphs = of Baghdad ; when’ it was 
b destroyed by the Mongal hordes and the Caliph of Egypt 
seized the reig of Khiléfat, the contemporary Muslim 
potentates’sought the recognition of the Egyptian Caliphs 
Similary when the seat of the Caliphate was transferred 
` to Constantinople, the Muslim states desirous of seeking 
_ recognition, paid homage to the Ottoman Caliphs. It is 
the seat and the Central Government of the Caliph 
with which the federation was sought. In all those cases, 
the local autonomy, independence, and sovereignty were 
left untouched. There was no written agreemént, nor 
> convention between the central Caliphate and the 
federal states, but the federation was based on voluntary 
homage paid on account of religious sentiment, bond © 
of sympathy and community of interest, actuated by 
the religious reverence for the personality of the Caliph. 
Thus in the federal Commonwealth of Islám was 
realized the dream of the founder of the Caliphate. 





me SECTION HII 
le X INCIDENCES OF THE STATE 
Mahyat-i-Mumlikat 
We have seen that Von Kremer has pithily described 
the nature of the Caliphate-(saltanat-i-khiláfať) in one 
sentence—“a communistic-democratic system of politics 
* founded upon the basis of aaa This sentence 
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does not convey the “idea oft the incedences vai the 
Khiléfat-state. They may briefly be stated thus : 

(1) The state (saltanat) exists, as a potitical organiza- 
tion (Jam? 'yat-i i-stasat), fora determinate body. of persons, 
such as a clan (gawr); or for an indeterminate body, 
such as a nation, (millat) consisting, it may be, of different 
races living withim the state, or of nationalities under 
‘the protection of the state. — 

(2) The state must recognise the right of the people 
to elect or “cHoose their. representative, and invest him 
with powers for exercising supreme control over the affairs 
of the state, subject to the law of the people either 
religious orseculay. Such a representative who is called 
“Imâm” or “Caliph”, is regarded as a servant of the state. 
“The chief of the community (i.e. state) is its servant,’ — 
isa well-known pronouncement of the Prophet. The 
inaugural addresses of the early Caliphs will also throw 
a flood of light on the point. (Chap. viii. Secs. ii. &iv.). 

(3) The state should recognise the right of the people 
to depose their representative whom they invest ; with: the 
_ supreme power in case he proves incompetent, or acts 
contrary to the religious law, or turns out to be oppres- 
sive and tyrranical, or squanders away publie fund, or 
ceases to be the defendcr of the faith and protector of . 
the state. * 

(4) The state should recognise the right of its people 
to have a voice in the management of the affairs of the 
state, to demand account of the public fund (Gatt-ulamdl ) 


———_- - 


1. Sháh Wahiulláh ¢ Hujjat-ul-Baligha, sections on Stasaf and 
_Khil fat, 








yw 








sS a) 


i? 








v S 
administration. ee A Å 

(5) The state must hav, supreme power Which is 
the distinctive mark of sovereignty with a recognition’ of 
equality | of right and freedom of its people, and without 


the distinction of personal. superiority or . inferiogity. | 


The sovereign (Caliph) and the Prone ae. gaai- in the 
eye of the state. N S3 

(6) The state cannot remain vihti a da a 
of the people ; as soon as the office of the Imam or the 
Caliph becomes vacant either by death! or dismissal, or 


for any other cause, the people’ must elect a rièw ` repre- 


sentative in his place. 

Each of these principles will be explained and made 
clear’ when we shall come to discuss the theory of 
Caliphate. At present suffice it to say that these maxims 
have been deduced from the texts and traditions as well 
as from the dicta and opinions of different jurists (Fagih). 
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FUNCTIONS OF THE STATE — 


i Umur-i-Saltanat seii 
The Muslim publicists point out certain functions o 
the state. They may classified under three groups—({) 
obligatory, (2) legitimate, and (3) optional. The primary 
functions of the state are regarded as indispensable. It 
is incumbent upon the head of the state (Caliph or 








a, Shibli: Al-Fárug, part ii, pp. 16-17. - 
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Aiak ogi those" functions ; otherwise, be is to 
_ Be removed ftom his office for ae incompetency, negli- 





gence, or indifference, $: 
dk, eee OBLIGATORY FUNCTIONS aan 
> ee Umur- i-Farziat_ _- 


The obligatory. state-functions are : , 

(1) To preserve internal peace and order, (2) to pro- 
tect li e and property of the people, (3) to establish a 
responsible, government, (4) . to dispense even-handed ~ 
_ justice, (5) to protect religion and put down evils arising 
from corruption and immorality, (6) to guard the 
frontiers and defend the state from hostile and foreign 
attacks, and (7) to enter into all inter-national relations _ 
with other communities. 1 


LEGITIMATE FUNCTIONS 

din Umur-1-Wajibat 
"a Amongst the legitimate functions of the state the 
following may be mentioned: (1) distribution of booty, 
(2) payment. of annuity from the state treasury, (3) 
<ollection of Zakát (poor-rate) and /iziah (impost), (4) 
settlement of disputes, (5) appointment of state-officials, 
(6) supervision of congregational prayer, (7) relief to the © 
poor and ‘the needy out of Bait ul-Mál, (8) 
supervision over the judiciary, (9) promulgation of Islam, 
and (10) organization of army. 


eS Le, SS Sa Fee rr Se 
1. These points are taken from the Mufriddt of Imám Réghib, 
Mawardi, Hujjat-ul-Baligha of Shah Waliulléh &c, 
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During the ‘sovereignty of the. oF euidéd 
Caliphs”, ( Khulafé-i-rdéshidin ). the Caliph used to 
preside over the congregational and public prayer, decide 
law-suits and settle disputes, ‘and’ look to the wants and 
needs of the poor. But with the extension of the 
Caliphate, he had to employ officials and imfms to’ dis- 
charge those duties. In the later time, those state-func- 
tions were performed by his Wazirs ( ministers ) Qazis 

( Judges and magistrates ) and other state-officials. But 
the Muslim jurists hold the Caliph responsible for the 
primary state-functions—both obligatory and legitimate, _ 
OPTIONAL FUNCTIONS i 
Umur-i-taba’yi 

There are certain functions which, though they are 
expedient for the welfare of the state, are not necessary. 
" They are optional, yet they are often performed under a 
good government. Among such functions may be 
mentioned the establishment of dak or postal service, 
caravanserais, hospitals and madrasas, construction of 
roads, bridges, canals and irrigation works, facilities for 
trade and commerce, encouragement to educatior al and 
scientific institutions and other works of public utilities. 
Although such works are optional, yet the Muslim 
sovereigns used to spend enormous sums of money on 
the works of charity and public utility, and for the 
encouragement. ‘of Art, Literature and Industries. 
History records innumerable instances of their monu- 
mental] works of munificence and large-heartedness, and 
also of private enterprizes under the state-pratronage. 
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CHAPTER VII 


SECTION I 
CONCEPTION OF NATIONHOOD 


Nation, People and Nationality 
Millat, Qawm and Qawmiat 


In the previous chapter I have pointed out the ý 
Islámic conception of the state. To have a clear idea of 
the factors which constituted the mighty political and 
religious organization of Islam, it is necessary to point 
out the distinction which exists between its component — 
parts. Saltanat or Khilifat used in the sense of a state 
is not the same as nation ; and a sharp distinction exists _ 
between Nation, People and Nationality—millat, gawm 
and gawmzat. It should be borne in mind that owing to 
the intermixture of law, religion, and politics, many terms 
are often used by the Muslim publicists interchangeably. 

Tita Barcful study of their writings will show that the 
idea @mbodied in the terms used in an ethical sense, is 
not the same as its political import. This will be made 
clear as we proceed. 


State and Territory. 


é 
At its inception the Islamic commonwealth was more 
a religious than a political organization. During the 
first two Caliphs, it was politically organized, and its 
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was conducted on the basis of theocracy. 
Subsequ mtly, the state became a politica] contept. ‘The 
state is not a geographical idea, neither is it the same as 
aterritory. There may be more than one state within a 
_ territory or a geographical limit. India furnishes an 
example. Thefe are several states in India, viz., the 
British territory and the Native States. During the 
Muhammadan rule India had Muslim states and Hindu 
states. Again, there may be several territories or 
- geographically separate countries within one state. The 
~ saltanat-i-khilifat (the Caliphate-state ) furnishes a 
good example. Within this mighty state were included 
| Arabia, Persia, and Egypt; in later time during the 
j _ Caliphate of the Turks, it included Turkey, Tripoli, 
y Egypt, Tunis, Arabia, Iraq and other countries. 

Without a fixed territory there can be no state; but 
there can be a territory without a state. Before the 
foundation of the Islamic commonwealth, the nomadic 

$s tribes of Arabia had no state, although the settled Arab 
population had states, such as the Himyarite state, the. 
Ghassáni state, &c. In the present moment, the 
nomadic Bedouin Arabs have no state, although the 
Yemenite has a state under the king Ibn Saud. $ 

Without a fixed abode, no people can have a state. 
“The Jews, after their dispersion, have lost their state, 
though during and after the time of Moses they formed 
powerful states. “The Jews, for example, says a writer 

on Political Science, did not form a state till they 
definitely settled in Palestine. Conversely, the Huns of 
Attila, inspite of their powers and their leaders, broke up 
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because they had no real fixed territory. Nomadic 
tribes, which wander from one part of a togalzy to 
another, cannot from a state.” 1! 
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Nation and People j 


Finn 
Before the advent of Islám, the Arabs had no idea of 
nation ( millat) The population of the Peninsula was 
divided into tribes, clans and dynasties. The Prophet of 
Islám was the first who conceived the idea of weilding. 
them into a body and raising them to the status of a 
‘nation. He had another grand idea of combining 
different races and nationalities into one body politic. — 
This will be seen hereafter. Here I like to point out the — 
distinction between Nation, People, and Nationality. ; x > 
Nation ( from natus, natio, nasci, born ) is a racial or 
ethnical concept. It generally connotes the. ‘idea of a yo 
racé, or a group of races inhabiting a territory having a — 
common origin, a common language, a common li ba . 
ature and civilization, common customs and traditionis, 
and’ common traits of character. According to eer 
‘German author Bluntschli, a nation is a “union of — 
- masses of men of different occupations and social strata 
in a hereditary society of common spirit, feeling and 
race, bound together especially by language and 
custos, in a common civilization which gives them i 
sense of unity and distinction from all foreigners quite ~ 
apart from the bond of the state. »a The American 
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t. Gilchrist: “Principles of Political Science,” p == 
2. “Allgemeine staatslehre,” bk ii, chap 2. SS 
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publicist Burgess. defines a nation in aliit identical 
é does not insist on a common origin ®r identity 

of t race as an essential element. He lays emphasis on 
common speech and geographic unity as the distinguish- 
ing marks of a nation.’ Lecky does not consider race- 
identity as a good test for distinguishing a nation; but 
he considers religion and language ‘‘a deeper power” for 

_ determining the existence of a nation.? Garner points 

= out that “community of religion was once considered an 

+ essential mark of the existence of a nation, but with the 
rise of religious freedom the influence of religion asa 
bond of national unity has largely disappeared.”* But 
there are other European publicists, such as Pradier- 
Fodéré, Amari, &c who regard religion asa distinctive 

. mark of a nation. 

. Now let us turn to the Muslim publicists. It appears 
that they geuerally use three terms to convey the idea 
of nation, people, or nationality. These words are 
Millat, Qawm and Ummat. The last two words cons- 
tantly occur in the Quranic texts arid sayings of the 
Prophet. Owing to the intermixture of law, religion 
and politi¢s, the import of the words used in a political 
sense, has often been confused with their spiritual 
significance. I therefore propose to notice,them below : 

. . The word Qawm literally means those whotremain 

l- together, and signifies a body of people living together 
ina particular portion of a country, or within certain — 
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D I. “Political Science and Constitutional Law,” vol. I, P 2, 
2. ‘Democracy and Liberty,” vol, 1 p§. 
3. Introduction to Political Science,” p 47. 
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territory, havið a common speech, common traits of 
character, €ommon customs and traditions,a common 
civilization, community of interest and a common racial ~ 
indentity. Hence it corresponds with the word “nation”’. 
But it also conveys the idea of ‘nationality’. A nation 

is the state f/us nationality. In the Islamic Scripture, — 
Qawm is more often used in the sense of nationality 
than a nation. For example, when the Prophet 
addressed his followers in general by using such expres- ` 
sion as “O my people,” it refers not only to the Arabs, 
but also to non-Arabs, ie. different nationalities within 
the Church of Islám. But a common religion is not 
an essential element of a gawm in the sense of a nation 
as the same gawm may have different religions. Qawm- 
i-Hunud thé Hindus are the professors of different 
religions, the Brahmanical, the Buddhist, etc. Similarly, 
Qawm-i-Arab means the Arab nation consisting of the * 
professors of the ag: ee -| the Christian and the Jewish ) 
religion. 

Ummat is often used in the sense of a “body of 
persons believing in the same faith” ,; hence it means 
generally “the followers of a religioni A common 
racial origin, a common speech, common customs and 
traditions, common literature, and common traits of 
character are not its distinguishing marks. The most 
essential elements for’ determining the existence of an © 
Ummati are a common religion, a common sentiment, ~ 
and acommon bond of sympathy. Consequently, the ~“ 
term OUmmat has a much wider significance than 
JAWM. 
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‘ — Qawm is a racial or. ethnic concept ; nite Ummat 
m is a spiritual concépt ; but when gawm is used in the 
sense of nationality, it become a spiritual concept. 

Se The term Uwmat has sometime been used in the 
‘sense of nationality. as in such expression as “Humanity 
Site of one Ummat,” ie. humanity formed one nationality 
(in the spiritual sense), but certainly mankind did not 
form one nation in geographic or political sense. 
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SECTION II. : 
PRINCIPLES OF NATIONALITY 


oa Usuli-Qawm wa Qawmiat x? 


pom The history of the IslAmic Church ` GET aa ceftain’ 
extraordinary features of the Islamic - politics from. the 
very beginning of the promulgation of Islam, One of 
the most noticeable features is the conception of “a 
composite nation.” This idea was conceived by ‘the 
Prophet- himself, and he gave this, idea. a concrete 
» by a declaration that ‘Muslims and non-Muslims 
should form “one. composite nation.” The declaration 
was embodi ed in the Charters granted to the people. 
of different nationalities with an exhortation to combine 
together and form one nation. “In going through the 
„clauses of the charters ( quoted post ) the student. o of 
Political Science cannot fail to discover | certain broad 
principles adopted by the Prophet of Islám for forming - 
-one grand nation consisting of different nationalities, 
living in different countries separated by i) ee 
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a a PRINCIPLES OF NATIONALITY o's -3 
CEEE >e. Ere wase perigedly aware that , different 
nationalities having’ diverse ethnic origin, different 
languages, customs and traditions, different traits of- 
character, and having no community of interest, religion 
and sympathy can not be called one nation (millat) ` 
He, therefore, preferred to form a '‘“composite natión’*_ na 
by granting “charters” in which religious freedom, 
liberty of conscience, freedom of speech and association, 
security of life and property, were fully guaranteed. The | 
main considerations which actuated the Prophet to form ~~ 
a composite nation was to create national soliderity, 
community of interest, unity of national sentiment and 
a common bond of sympathy. From the pinnacle of his. 
genius, he " perceived that outwarf l uniformity, was 
but a weak bond jhe, therefore, aimed at national unity, 
not at racial or sectarian u farmi Although he 
never advocated the extreme formula. of “One national- co 
ity, one state,” he was not averse to the idea that © 
each nation might organise ‘itself in such way as to be 
powerful enough to have, an autonomous state for itself. — -~ 
But he was a great advocate of national organization and 
national solidarity of different nationalities. within 
“state. He intended to bind. together seveial autonomous 
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. His followers—especially the orthodox theologians—pay 
more attention ‘8 racial and sectarian uniformity than to national — al 
unity, ‘Each sect condemns the other for not conforming to the out 
ward uniformity of dress and costume, cropping of hair and beard - 
in a particular manner, and sundry other things, But they should 
bear in mind that there is a good deal of distinction between ‘unity?’ 
and ‘uniformity,’ 
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States into a federal commonsweath by “the “bond of 
ý community ‘of interest and national sentiment and 
oes * sympathy. ’ 
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The principle of nationality recognised by the modern 
* publicists, rests on the central idea of unification of states. 
he Muslim jurists lay great stress on the unification 
of nationalities. But this principle is qualified by an 
important consideratin, viz., the consideration of national 
unity and political stability, and exclusion of dangerous 
and disruptive factors from the state. The principle of 
nationality requires that the races having the same 
ethnic origin, the same religious sentiment, and the same 
language should be brought under the same political 
organization so as to constitute one body politic, While 
recognising this great principle it is maintained that when 
the state finds that its national unity and political stability 
aré jeoperdized by certain incorrigible, recalcitrant and 
treacherous faction, the state is jusitfied in removing the 
dangerous population bodily, or distribute them through- 
out the state. The removal of a certain section of the 
“Jews from Medina,* and the occasional removal and dis- 
persion of Romans and other races from cortain 
_territories, and settling them in other parts of the empire 
under the Caliphs? ‘are held justifiable on the well- 
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I. The tribes of Nadhir and Kainuka’ » Banu un-Nadhir and 
Banu-Kainuka’) were banished from Medina for their treachery 
` and breach of faith. They plotted against the Islímic common 
wealth and the safety of the state requried their removal—The spirit 
of Islam p p 67-71. 

2. The Romans, the Greeks &c. were allowed to depart un- 
molested under the protection of the state from Palestine and the 
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recognised principles of nationality. The views of the 


Muslim jurist on this point appear to be the same as 
those of the modern publicist. “In any case the state 


should strive by all proper means to render its population 
ethnically homogeneous and thereby remove one of the | 


most potent sources of national discord. Some writers 
maintain that where the outlying provinces of a state 
exposed to the attacks of a dangerous neighbour are in- 
habited by an alien and disaffected nationality, the state 
is justified in adopting extreme measures to bring about 
their assimilation with the rest of the population, and may 
in case of necessity remove them bodily from the exposed 
district and deport them to other parts, or distribute 
them throughout the state in such a way as to destroy 
their national aspirations. This has been justified on 
the ground that with states, as with individuals, self- 
preservation is the first law of nature.””"* But this is an 
extreme measure justifiable only under extraordinary 
circumstances. But there are weighty considerations 
for respecting the principles of nationality, viz, human 
sympathy, respect for other’s sentiment, public policy, 
dictates of justice, contentment and good-will, and sundry 
other considerations on which the strength and prosperity 
of the state depends. Such considerations require that 
the rights of nationalities should be recognised. These 
rights are not absolute, and no nationality has a right 
people of Ilya were allowed to settle down in some other parts of 
the empire under similar protection—Shibli :Al-Fdrug part ii, p. t21- 


122 ; vide also the terms of the Treaty of Palestine in p. 121, 
1. Garner: “Introduction to Political Science” p 52. 
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RIGHTS OF NATIONALITIES 


_ to create a disruptive faction in the state. The claims of 


nationalities are subordinate to the paramount claims of 
the state. 


, Yet within certain limits, their rights are 
respected to secure the common good of all. 


Rights of Nationalities. 

These rights are ; 

(1) Each nationality has a right to the preservation 
of its institutions ; 

(2) a right to its own language and literature ; 

(3) a right to its own laws and custom. 

I have already pointed out that the founder of the 
IslAmic Commonwealth and his successors, as well as the 
Muslim jurist have recognised these rights. They 
allowed diverse nationalities in the Caliphate to preserve 
their institutions, to be governed by their own Jaws and 
customs, and read their scriptures in their respective 
tongues. History tells us how the Caliph Al-Mámun 
encouraged the Persians to revive their literature and 
cultivate poetry in their own language when they had 
become entirely engrossed with the Arabic art and 
literature; ® how the Caliphs allowed the non- 
Muslims ( dhimmis) to build churches, temples and 
synagogues within the empire, and how the Pathan kings 
encouraged the Bengali literature. Even in Afghánistán, 
the Hindu settlers and traders are allowed to practise 
their religious rights without let or hindrance. 





LAW OF ABSORPTION ; 99 


Absorption of Nationality 

The survival of the fittest being the law of nature, the 
stronger nationality has often absorbed the weaker. If 
a nation is not strong enough to resist the influences 
of a vigorous neighbouring nation, it tends to be 
absorbed by its stronger neighbour. Similarly, a 
more vigorous or stronger type of culture and 
civilization often swallows up the weak culture -+ 
and effete civilization. In the same way, lifeless 
languages, like weak cultures, are often absorbed or 
become dominated by the rich languages of the virile 
neighbours. On other hand, a neighbour may be 
strong, but if his language is undeveloped, it will be 
dominated by the influences of the stronger type of 
culture even of aweaker nationality. The Arab race, 
its language and civilization furnish an example of this 
Jaw after the promulgation of Islam. 

As soon as the virile Arab tribes and clans became 
united into a vigorous nation and began to spread over 
and séttle in other countries, they absorbed their weaker 
neighbours—the Chaldzans, the Assyrians, the Copts and 
others. Their rich and highly developed language 
absorbed some, and dominated other languages. In 
course of time their culture and civilization became 
so vigorous that they swallowed up the effete civilization 
of Persia and Egypt, and dominated the weak civilization 
of the Mediæval Europe,‘ and the old civilization of India. 





1, "They ( Arabs ) alone of all the Shemites came to Europe as 
kings, whither the Phoenicians had come as tradesmen, and the Jews 
as fugitives or captives : come to Europe to hold up, together with 


‘LAW OF ABSORPTION 


3 On the contrary, the Arab literature, being weak in 
_ philosophy and logic, has greatly been influenced by the 
3 K, -Grecian philosophy and Aristotelian logic. Before 
the march of the Arab culture and civilization, the 
Roman civilizaion and the Jewish culture recoiled,into 

_ ‘their cells. The Arabic language became the recognised 
language in the diplomatic circles of Europe and Asia. 
Again, when the Persian language acquired richness 

and vigour by the admixture of Arabic words, it 
became supreme not only in Persia, but also 

in India after the Mughal conquest. as also in 
Afghanistan and Turkey though the latter were 

the stronger and more powerful countries. The Turkish 
literature—especially her poetry—was modelled on the 
Persian style and diction? upto the Turkish revolution. 











these fuvitives, the light to humanity,—they alone, while darkness 
lay around, to raise up the wisdom and knowledge of Hellas from 
the dead, to teach philosophy, medicine, astronomy, and golden 
art of song to the West as to the East, to stand at the cradle of 
modern science, to cause us late epigoni for ever to weep over the 
day when Grenada fell”’—Deutsch 
i “It (the Qurán ) a prophet’s cry, Semitic to the core ; yet of a 
meaning so universal and so timely that all the voices of the age 
takeit up, willingly or unwillingly, and it echoes over palaces and 
deserts, over cities and empires, first kindling its chosen hearts to 
w world conquests, then gathering itself up into a reconstructive force 
that all the creative light of Greece and Asia might penetrate the 
heavy gloom of Christian Europe, when Christianity was but the 
Queen of Night.”—Johnson. 
2. Gibb's “Turkish Poetry”, vol i, chap i. 














EFFECTS OF ISLA MIC CULTURE Ior 


New culture of modern India 
After the settlement of Muslims in India, the Aryan 
culture came in conflict with the Semitic civilization. In 
Persia the same conflict arose, but there it was a violent 


conflict in which the Persian people and their civilization f 


were absorbed by the Arabs. In India the case was 
different. There was no, antagonism between the 
savants of the two races. The conflict was more political 
than cultural; it was for sovereignty and political 
supremacy. But as the Muslim rulers allowed the 
people of Hind and Sindh the free exercise of their 
religious rights, and cultivation of their art and 
literature, the tendency has been towards assimilation 
rather than absorption. The Islimic and the Hindu 
cultures acted and re-acted upon each other, and 
gradually gave birth to a new culture which was neither 
exclusively a Hindu culture, nor an Islamic culture, but 
-jt has been a mixed culture which may be called the 
Indian culture. The effects of this culture are 
remarkable in more respects than one. It has given 
birth to several religious off-shoots in the Hindu 
community; such as Vaishnavism, Sikhism, Kadir 
Panthi, the Brahmo Samaj, the Arya Samaj, &c. The 
effect of assimilation is very marked in the literature of 
these off-shoots which may be called the new religious 
fraternities of India. Its effect is also visible in the 
literature of the Sufi fraternities of Islám. 
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SECTION Ill 
CONCEPTION OF A COMPOSITE NATION 


In the pevious section I referred to the Prophet's 


conception of nationhood, and to the two Charters 


granted by him to non-Muslims wherein he indicated 
the lines on which the different nationalities should 
be united together to from a “composite nation”. 
It will be seen that the constitution of a composite 
nation as conceived by the Founder of the Islamic 
Commonwealth corresponds, in some respects, to what 
the modern publicists call “Personal Union”. The 
methods adopted to give a concrete shape to the idea of 
forming such a nation, throw light on his conception of 
nationhood. It should be borne in mind that nation is 
not a state, and conversely the state is not a nation. A 
nation is the state plus nationality (mulk wa millat). 
As a nation may consist of more than one nationality, 
the object of the Prophet was to weld them into a 
nation of a composite character having a community of 
interest and national sentiment while professing different 
religions. Thus according to the Prophet, the test of 
nationhood is not the possession of the same religion, 
but the community of interest and national sentiment. 
This point has very clearly been borne out in the 
declarations embodied in the Charters granted by him 
(vide pp. rrr-r12). From the clauses of the charters 
and the maxims enunciated by the jurist the following 


E principles may be deduced : 
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(1) Recognition of man’s equal rights and 
privileges—This led the Prophet of Islám to found 
a commonwealth in which the different nationalities, 
living in friendly terms with the Muslims, should 
have equal rights and privileges with certain reserva- 
tions, viz., a non-Muslim can not be an Imam or 
Caliph as the latter is required to conduct the 
Divine Service, but the former is entitled to be a member 
cf the Council of State and can fill any high office—civil 
and military’ without distinction of race and creed. 
History records numerous instances of appointments 
of non-Muslims in the highest offices of the state. “In 
the beginning military commands, for obvious reasons, 
were not entrusted, but all other posts of emolument and 
trust were open to them equally with Islamists. This 
equality was not mérely theoretical, for from the first 
century of the Hijra we find important offices of state | 
held by Christians, Jews and Magians. The Abbasids, 
with rare exceptions, recognised no distinction among 
their subjects on the score of religion. And dynasties 
that succeeded them in power scrupulously followed their 
example............. Under the Mughal Emperors of Delhi; 
Hindoos commanded armies, administered provinces and 
sat in the councie of the sovereign.” °? 








t. Even the Indian Jats ( called Jatka by the Arabs) were in 
the army of the Caliph ('Umar ) and enjoyed the privileges of the 
Arab soldiery. Shibli: Al-Fáruq part ii p 89, Dubdnan an Indlan 
Pandit, occupied a high office in the. Translation Department, 
Gabriel a Christian was the head of this Department. For the name 
of the officials belonging to other nationalities, wide Al-Mdmun, 


pp. 86-91 
2. Amir Ali: The Spirit of Islam, p 249. 








AEP: 2) The grant of personal and religious freedom to 
+ Masti and non-Muslims alike-—The declaration of 
_ religious freedom enabled the non-Muslims to practise 
their religious rights and build temples, churches, and 
synagogues within the Caliphate. The successors of the 
Prophet also acted in accordance with his precepts and 
examples. After the subjugation of the Christian 
kingdom of Hira in Arabia in the reign of Abu Bakr 
the first Caliph, the Arab general KhAlid-ibn-Walid issued 
a proclamation by which he guaranteed the lives, liberty 
and property of the people ( Christians ) and declared, 
“they shall not be prevented from playing nakus (a sort 
of musical instrument ) and taking out their crosses on 
occasions of festivals’! Inthe reign of Al-Mémun, 





1, Abu Yusuf : Kitáb ul-Khirdy p 84. The second Caliph 

- ("Umar ) also issued similar proclamation. The treaty of Palestine 
concluded between the Caliph and the people of Ilya runs thus: 
“This is the pledge of security granted to the people of Ilya (in 
Palestine )....the security is extended to their lives and properties, 
crosses and churches, health and disease, and to the people of all 
faith connected with them to the following effect : none shall have the 
right of residence in ( the precinct of ) their churches, nor shall they 
be destroyed, nor will the number of their crosses and their properties 
attached thereto be reduced, no compulsion will be applied to them 
in the matter of their religion, nor will any harm be done to any 
one among them’’.......+. After stating certain terms relating to the 
Jews and the Romans it proceeds, “those Romans who will leave 
the town, shall have the same security of life and property so that 
they may safely reach their place of protection, and those who 
desire to live in Ilya ( Palestine ) shall have the same security. Of 
the people of Ilya those who desire to go away with their life and 
property from the town with the Romans, shall have the same 
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we hear of eleven thousands Christian Churches, besides 
hundreds of synagogues and fire-temples within the 
Caliphate. * | 

(3) The grant of free citizenship and guarantee of 
protection (aman) to aliens (dims) and foreign settlers 
(Mustamins)—Not only the Prophet granted aman, but 
the fourth Caliph (’Ali) declared that “the blood of 
Dhimmi (i.e. aliens under protection) is like the blood of 

the Muslims.”? The Islamic law makes no distinction in 


security extended to their crosses till they reach the place of 
safety, Whatever is written in this document, toitis given the 
pledge of God, and the guarantee of the Prophet, the Caliph and the 
Mussalmans on condition that these people shall pay the fixed 
poll-tax'’—Al-Féruq, part ii, p. 121. The terms of another treaty 
concluded between the Arab general Habib and the people of 
Armenia runs thus : “In the name of God the Merciful, the Clement, 
This is a letter from Habib-b-Maslama to the people of Dábil, 
Christians, Magians and Jews, such of them as are present and 
such of them as are absent. Verily | guarantee the safety of your 
lives, properties, churches, temples and city-walls; ye are secure and 
itis incumbent upon us faithfully to observe this treaty so long as 
ye observe it and pay the poll-tax and the land-tax. God is witness 
and He sufficeth asa witness’’—Browne ; A Literary History of 
Persia, pp 201-202, 

I. Amir Ali: History of the Svracens, p. 275. 

2. The declaration of the Prophet is that ‘‘if the least among 
the Musalmans grant protection to a non-Muslim, and make com- 
pact with him, it behoves the whole to observe such protection and 
compact, and not to break it’’—/itdaya, Bk, iv, chap. III, This is 
not an abstract precept, but has been crystalized into a legal 
maxim by the jurist in the from stated above. The following 
historical incident will show how it was translated into action: “When 
the Arabs under Abu Musá laid seige to Jundi Sapur, the inhabit- 
ants of the town closed the gate. The seige lasted for a few days. 





7 w r, 

NE D O 
ta j 
CEM LIBRARY | 








CONCEPTION OF A comPOsIT NATION 








ka P ınishment of crimes between the ruler and the ruled, 
BA SE ie law is that if a Muslim kills a dhimmi ( alien ) the 4 
È, former i is liable to the same penalty as in the reverse case, 


In later time, Muslim jurists have divided the world 
into three parts—the Dédr-/slim, the Muslim state; 
the Ddr-ul-Hardé, the state at war ;and the Dár-ul- Aman, 
the state of peace or friendly state. The inhabitant of 
Dér-ul-Haréb is an alien pure and simple who has no 
right to enter the Islamic state without express per- 
mission. “But once he receives the aman or guarantee 
of safety from amongst the poorest Muslim, he is per- 
fectly secure from molestation for the space of one years 
On the expiration of that period, he is bound to depart; 
The inhabitant of the Dér-ul-Aman is a Mustamen. 
The aman may be for ever or fora limited duration, 
but so long as it lasts the Mustamin’s treatment is 
regulated in strict accordance with the terms of the 
treaty with his country. The Mustamins were governed 
by their own laws, were exempt from taxation and 
enjoyed other privileges”* For the protection of the 
One day the town-people suddenly opened the gate und were 
found engaged in their ordinary occupations. It created surprise 
among the Arabs. On inquiry it was discovered that a Muslim 
slave has granted them aman ( protection). Abu Musd refused to 
ratify the action of a slave without authority. The town-people 
contended that when the guarantee of protection was given by one 
of the Muslims, it must be respected. Abu Musd got puzzled and 
refered the matter to the Caliph ( Umar ) for decision. The Caliph 
wrote: “A Muslim slave is also a Muslim, when he has given a 


guarantee, it must be considered as the action of the whole body of 
the Musalmans”’.—Shibli : Al-Fdrug, parti, p. 144. 


| a. Amir Ali: The Spirit of Islám, pp. 176-177, 
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non-Muslim subjects and for safe-guarding their interests, 
‘the Caliphs of Bagdad, like their rivals of Cordova, 
established a special department charged with the 
protection of the Zimmis and the safe-guarding of their 
interst. The head of this department was called in 
Bagdad, KXétib-ul-Jihdbacak; in Spain, Adtéd-uz- 
Zimdm.? * 

(4) Recognition of local autonomy and independence > 
of other states so as to make the Caliphate a state of 
federal type.—The states federated to the Caliphate were 
allowed to preserve their independence, and their alliance 
was made dependent on voulntary homage ;~ and 
sometimes made by the grant of sanad. It was seldom 
done by a written compact or agreement. By federation | 
the Caliphate is required to protect the weaker 
states from foreign attacks; and the federated states 
were required to stand by the Caliph in case of need. 
Spain furnishes an example of this. «Both these races 
(the Arabs and the Berbers) with their republican pro- 
clivities, wished to dissolve the Saracenic Spain into a 
conglomeration of petty semi-oligarchical states, at — 
liberty to war with each other when they listed, and to 
unite when the danger appeared pressing against the 
Christian raiders of the north’? 


(5) Adoption of the system of wała, or clientage, 
(ie., a person belonging to a family or a tribe by entering 
into another family or tribe and accepting its protection 





r. A. Ali: “The Spirit of Islam.” p. 248. 
2. A. Ali: A Short History of the Saracens p, 476. 


a a 








TA 


4 became a member of that family or the tribe)—This 
_ system of establishing kinship is called wała. It was in 
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vogue amongs the Arabs. This artificial bond of kinship 
was regarded as sacred and indissoluble. The 
adopted this system and extended it to aliens. Every alien 


Prophet 


who emberaced Islám was placed on the same level as the 
Muslim in the enjoyment of political and civil rights. 
“Another method,” says the author of the History of the 
Saracens, “of attaching members of the conquered races 
to the ruling nation was equally effective. It was the 
system of wala or clientage. A Persian, Greek, Berber 
or Slavonian was immediately, upon the adoption of 
Isl4m, received into the confederacy of some one of the 
great Arabian tribes, or becamea client of some promi- 
nent man, even perhaps of the reigning family, and 
according to the principle of wala. came to stand by 
direct relation to the patron. Hence the later Caliphs 
were not restricted for their fighting materials to the 
military clans of the Peninsula ” + 

By the adoption of the methods mentioned above the 
Prophet intended to weld different races professing 
different faiths into one nation partly on the basis of 
religious bond, but mainly on the hypothesis of a 
community of interest and national sentiment. 


1. Amir Ali: A Short History of the Saracens, p. 436, 














SECTION IV 
Charters of the Prophet of Isla m. 


Now let us turn to the Charters granted by the 
Prophet. 


The first Charter was granted to “the Jews and all 
others domiciled in Yathrib (Medina)” under the signa- 
ture of the Prophet himself. It runs thus ; 


“The Charter given by Muhammad the Prophet, to the 
Believers whether of the Quraish or of Yathrib, and af 
individuals of whatever origin who have made common 
cause with them—all these shall constitute ome mation... 
weaees Lhe state of peace and war shall be common to all 
Muslims ; no one among them shall have the right of 
concluding peace with, or declaring war against, the 
enemies of his co-religionists. The Jews who attach 
themselves to our Commonwealth shall be protected from 
all insults and vexations ; they shall have an_ equal right | 
with our own people to our assistance and good offices; 
the Jews of the various branches of Awf, Najjar, Harith, 
Jashm, Saldba, Aus, and all others domiciled in Yathrib 
(Medina) shall form with the Muslims ome composite 
mation ; they shall praetise their religion as freely as the 
Muslims ; the clients (i. e. the protected ) and allies of the 
Jews shall enjoy the same security and freedom; the 
guilty shall be pursued and punished ; the Jews shal] join 
the Muslims in defending Yathrib ‘Medina) against al] 
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x 
A enemies; the interior of Yathrib shall be a sacred place 
a for all who accept this charter ; the c/zes/¢s and allies of 


the Muslims and the Jews shall, be as respected as the 
patrons-+-... ort 


{y 


k This extraotdinary document contains clauses — very 

important from the political and religious points of view. 
= It confers Freedom, Equality and Religious Liberty on 

Muslims and non-Muslims alike without any reservation, 

and seeks’ to form one composite nation out of the 
congere of races, tribes and clans. As the Prophet was 
conscious that the Commonwealth which he founded, 
contained and would contain peoples belonging to differ- 
ent nationalities, he distinctly stipulated in the charter 
that they all together would Jorm one nation. 


The second Charter granted to the Christians belong 
ing to different nationalities, brings out more clearly the 
basic principles on which the Islamic Commonwealth 
was founded. It runs thus : A 


“To the Christians of Najran and the neighbouring 
territories, the security of God and the pledge of the 
Prophet are extended—for their lives, religion, and 
their property—to the present as well as the absent and 
other besides; there shall be ne interference with their 
faith, or their observances; nor any change in their 

rights and privileges ; no bishop shall be removed from 
) his bishopic, nor any monk ffom his monastery, nor 
any priest from his priesthood ; and they shall continue 
to enjoy “everything great and small as heretofore ; no | 





1. The Spirit of Islám, p. 55. Vide Ibn Hishám, pp. 341-343. _ 








CHARTER OF THE PROPHET 113 


image or cross shall be destroyed; they shall not oppress 
nor shall be oppressed ; they shall not practise the right 
of blood-vengeance as in the Days of Ignorance ; no 
tithes shall be levied from them; nor shall they be 
required to furnish provisions for the troops.” ! 

The importance of the second charter lies in the fact 
that the Prophet granted not only the full security of 
life and property, but declared Religious Neutrality. 
His idea being that so long as a man remains in his own 
faith, he cannot be expected to give up his mode of 
worhsip. The Quran declares, “there is no compulsion in 
religion”. Muslim jurists ( Fuqahá ) also hold the 
same view.” | 


2 EE 


t. A, Ali: The Spirit of Islam, pp 246-247. 

2. “Zimmis or non-Muslim subjects of a Muhammadan 
power, do not subject themselves to the laws of Islám, either with 
respect to things which are merely of a religious nature, such as 
fasting or prayer; or with respect to such temporal acts as—though 
contrary to Muhammadan religion—may be legal by their own, 
such as the sale of wine or swine’s flesh ; because “we” (s.e. Muslim 
jurists ) have been commanded to leave them at liberty in all 
things which may be deemed by them to be proper according to 
precepts of their own faith’’—The Fatawd-1-Alamgiri, translated 
by Baillie, vide his Digest of Muhammadan Law, p 174. 








SECTION V. 


gr EFFECTS AND RESULTS OF THE PROPHET'S 
CHARTERS AND PROCLAMATIONS 


Immediate Effects 


The grand conception of a composite nation, the 
recognition of man’s rights and equality, of freedom and 
fraternity, the declaration of personal liberty and 
religious neutrality, the adoption of democratic principles 
as propounded by the Prophet and his successors 
and «the crystalization of those principles into legal 

maxims and doctrines of faith by Muslim doctors 
and ‘divines, produced tremendous influence over the 
mind of the then surrounding nations oí the East and 
the West. The immediate effects of the Prophet’s 
"æ declarations were to break down the clanish and tribal 
barriers, weld them into one nation, and rally round the 
banner of Islám the different nationalities of the Arabian 
Peninsula, and gradually of other countries. With a 
consummate skill the master-mind prepared the nation 
to burst forth from its ethnic cells, to surmount the geo- 
graphic barriers, and to destroy Autocracy, Imperialism 
and Feudalism. The idea of personal freedom led to the 
idea of national freedom, and the recognition of man’s 
equality led to the foundation of the democratic-com- 
munistic State known in history as AAsldfat or the, 
Islámic Commonwealth. In the. early wars of that 
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Commonwealth, we find that democracy was fighting 


autocracy and imperialism of the Romans and the 
Persians, and nationality was fighting dynasty and 
feudalism. Though the Isl4mic Commonwealth did not 
last more than 30 years, the triumph of democracy was 
complete, and left its imperishable marks on the consti- 


tution of the succeeding Khilafat-states of Baghdad, 


Egypt, Spain and Turkey. It led the Arabs to found 
a republic in Cordova (Spain) under Abdur Rahman Ill 
which lasted for many years. He adopted the appella- 
tion of Amir-ul-Muminin “the Commander of the faith- 
ful” in preference to the title of Sultán, King or 
Emperor. Although some of the monarchs were power- 


ful enough to seize the empire, yet they submitted to . 


election’ The Banu Omayya, and the Banu Abbás 


in Ir4q, the Banu-Fétima in Egypt, and the Banu“ 


Omayya in Spain, all adopted the appellation of “Caliph.” 
But the Osmanli in Turkey adopted the title of Sultán in 
addition to that of “Caliph.” On the other hand, the 


Persian, the Afghan, and the Indian monarchs never 
assumed the title of ‘“Caliph.”; because the term 


“Khiláfat” carries with it the idea of democracy and 
popular franchise. We, therefore, find that even after the 
abolition of the Caliphate proper (i.e. the constitutional 
form of Caliphate) the spirit of democracy asserted itself 
even in the unconstitutional form of Khilafat in i 
Egypt, Spain and Turkey amidst various political 





a Dozy: Spanish Islám p. 573, where the description of their 
popular election is fully given. 
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sta “been asserting itself in almost all Muslim states 
and that the days of autocracy and monarchy are 
slowly coming toan end. No doubt, the struggle 
_ between autocracy and democracy has been hard and 


long-drawn in those states, but the ultimate victory 
seems to lean on the side of democracy. In some of 
the Muslim states, such as Afghánistán and Arabia, 
despotic rule still prevails, but even there autocracy is 
gasping in the grip of nationalism and their liberation 


is but a question of time. 


Indirect effects 
The political teachings of Islám, saturated as they are 
with. the democratic spirit of the Islamic religion have 
been productive of other results some of which may be 
mentioned here. 


Results 

(1) It has fostered the ideas of socialism and to 
some extent, communism. | 

(2) It has democratized the system of Muslim 
law and jurisprudence. 

(3) It has developed the spiritof nationalism and 
interflationalism. Å 

(4) It has not only established the brotherhood of 
Islám, but has tended to foster the feeling of universal 


brotherhood or universalism. l " Er. 
, m - he & w ag 
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SECTION VI 
SOCIALISM AND COMMUNISM 


The modern socialistic theory mainly rests on the idea 
that state-control is preferable to private enterprise. 
At regards government control ‘‘as essential to the wel- 
fare of individuals and society. Government, far from 
being an evil, is a positive good. The existing political 
machinery should be used for economic purposes. 
The means of production and distribution should 
gradually be taken over by government from the private 
‘capitalist. Capital, indeed, is necesssary, but not the 
private capitalist. Private ownership in the production of _ 
goods, the socialist condemns as absolutely evil. Capital 
should be used for the good of all, not for the benefit — 
of the few who are the lucky present possessors of it. 
If it is to be used for the good of all, then the state 
which exists to further the common well-being should 
control it. Capital should be “socialised”......The 
essential ideas of the best modern socialism are simply 
the substitution of state-ownership of certain things 
for private ownership.......It does not seek to abolish 
private property. The socialist regards private property 
as essential to the development of the individual ; but . 
considers that the distribution of private property is at 
present inequitable’’.* Such are the views of the 
socialist. We shall see presently how far these 


elements are to be found in the Islamic system of polity. 
i a 
4} Gilchrist f “Principles of Political Science” p 487. 
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DISTINCTION 


It may be pointed out that socialism is not anarchism 
or communism, Anarchism is anti-thesis of socialism. 
“It proposes to destroy state control altogether.” 

Communism has some ideas in common with 
socialism. “Communism is one of the oldest conception 
of an ideal form of society. The modern theory is that 
the labour and income of society should be distributed 
equally by a common authority. No such institution 
as private property should be allowed. This theory 
may be called the economic theory of communism. 
The earliest communism, however, regarded equal 
distribution not as an economic, but as political and 
moral necessity.” , 





Distinction between Socialism and Communism 


There exists a sharp distinction between socialism 
and communism, It should be borne in mind that socia- 
lists “refuse to identify socialism with communism, or 
with paternalism or state socialism. Communism, they 
maintain, stands for holding of all things in common, 
while socialism emphasizes community of industry, 
production and distribution only. Moreover, socialism, 
they say,.does not mean a mere extension of state- 


_ function such as is implied in the notion of paternal- 


ism. Socialists do not favor increasing governmental 
contfol merely for the sake of adding power to the 
government, but rather because they believe that 
the individual would have more freedom than he now has. 
Their idea of the State is rather that of a fraternal 


> 





1, Gilchrist: ‘Principles of Pélitical Science”. p 48s. 
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Co-operative Commonwealth than a Paternal State. The 
socialists of Germany, for example, were bitter opponents 
of the state-socialism of Bismark, which, they asserted, 
did not aim at the social and economic amelioration 
of the people, but rather at the extension of the power 
of bureaucracy. In England where Democracy has 
made greater headway than in Germany, the distinction 
between socialism and what is called state-socialism is 
not so sharp. The socialism of the English Fabian 
society, for example, is in reality what is called state- 
socialism.” * 

In the conception of the Islámic state, we have 
seen that a powerful organization is an essential feature 
and that the State must be strong enough to control all 
its affairs. Anarchism which seeks to destroy the state- 
control, has therefore, no place in the Islamic polity. 
Now it is necessary to enquire how much of the social- 
istic and communistic elements are to be found in the 
Isl4mic system of politics. It should be borne in mind 
that in Muslim states there has not yet been class- 
antagonism as there is no capitalism or industrialism. 
The conflict between capital and labour is of recent 
growth. It has arisen from the evils of organized wealth 
and exploitation of labour, Consequently, the problem 
of production and distribution by the state did not arise, 
nor did it attract the attention of any class of writers 
in the Middle Ages. But the problem of distribution of — 
wealth and property and, the state-control over certain 
matters have exercised their mind. :, 





1. Garner: Introduction of Polstitcal Science, p 300 (note), 








- SECTION VII 


SOCIALISTIC AND COMMUNISTIC ELEMENTS 


The legal principles and the political maxims, 
moulded as they are by the democratic spirit of Islám, 
contain certain socialistic and cOmmunistic elements. 
They may be traced as under : 

(1) In the law of sub-division of property and dis- 
tribution of wealth—The scheme of inheritance has 
been so framed as to lead to an equitable distribution of 
the property left by a deceased Muslim and to make it 
impossible to hold it up in one family. The underlying 
idea seems to be that almost every member of the 
family may have something to start with in life 
so that he may not be an indolent dependant on the 
family, or a burden on the state. Though distribu- 
tion of property is not in accordance with the 
communistic theory, yet it is based on economic 
principles, The modern socialist insists upon state- 
intervention for distribution of labour and income; 
but according to the Isl4mic scheme of distribution, the 
state need not interfere , it is the law which distributes 
the estate and effects, and it is the economic condition 
of society which leads to the distribution of labour and 
income. Hence no odium is attached to the state, nor 
is it necessary on the part of the state to apply force. 

(2) In the prohibition of usury—By this interdiction, 
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the evils of thriving upon the labour of others are 
eliminated. Usury leads to capitalism and exploitation 
of poverty. By the law of sub-division of property and 
the interdiction of usury, Islám has knocked on the head 
of capitalism ; and by such declarations as ‘‘ labour has 
divine appproval,’ Islám has raised the dignity of 
manual labour. Consequently, the meanest labourer is 
equal to any dignitary in society. 

(3) Zn the institution of the Poor Fund (batt-ul- 
mil) under the State—This fund is secured by the 
imposition of sakdt, a religious impost on a graduated 
scale levied annually from every Muslim (excepting 
certain class of persons under certain circumstances) 
for the support and maintenance of the poor, the help- 
less, the orphan, and those who have become in- 
«capaciated by old age, loss of limbs, sudden calamity, 
ær other natural or Providential causes. The payment 
of zakdét or the poor’s rate is made obligatory by the 
Quránic injunctions. The underlying idea is that no 
man should be starving for his inability to earn his 
livelihood, and that the incapaciated should get some 
stipend from the State for their support. This rule is 
not an abstract principle, but a religious injunction made 
binding upon the conscience of every Muslim and 
enforceable by the State. During the continuance of the 
Khildfat, the Zakdét was collected by the State-officials 
and distributed in accordance with the prescribed rules 
of the Sharidf (canon law). The first four Caliphs 
Observed this rule very strictly ; and after the abolition 
of the Khildfat proper, the institution of Bait-ul-Mdl was 
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f A maintained and the Poor’s Fund was distributed though 
= notin strict accordance with the Shara.’! 


We now hear the cry of ‘‘old age pension”, “labour 


_ insurance” and other proposals for the support of the 


old and the incapaciated. The hard struggle for giving 


effect to them by legislation has been going on in 


the European countries. But fifteen centuries before, 
the Prophet of Islám made provisions by religious 
injunctions for the State-grant to those for whom the 
communist and the labourite are fighting in vain. 

(4) Jn the Mercantile Law prohibiting monopoly 
of trade, holding up commodities in stock, and buying 
up staple food stuff whole-sale for inflating the market 
by artificial means. Such obnoxious practices are 
interdicted by the injunctions of the Ssaria’z. The 
concomitant evils of such practices seriously affect the 
economic condition of the people—especially the poorer 
classes. In modern time the unscrupulous practice 
of a certain class of trade-magnates has given rise to 
trade-monopoly and to what is called “Industrialism.” 
The benefits of trade and industry reared on the sweat 
of the poor man’s brow, have often been robbed by the 
evils of trade monopoly and capitalism encouraged 
by modern states, The canons of Islim do not 
countenance the growth of such evils. {slam encourages 





1. Vide Shibli :—Al-Férug, part ii, pp 156-161 ; Sha’h Wali- 
ulla’h: Hujjatul-Béligha secs, on Zakdt; also the Appendix. to 
Al Mamun on Zakét and /jisia; also Sharh Vágaya on Zak dt ; 


A. Ali :—History of the Saracens, p. 38. 
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trade and industry, but sets its face squarely against 
trade-monopoly and the practice of holding up stock-in- 
trade for inflating the market. t 

The Muslim jurists recongnise man’s right to nature’s 
gift, such as the air, the sea, the light and the land ; 
and hold that every man has equal right to their 
enjoyment. According to these jurists land belongs to 
the commonwealth; “whoever squats on a plot of 
land and tills it,” is entitled to hold it under the state; 
the head of the state (Caliph) being the vicegerent 
of God, manages the affairs of the state on behalf of 
the Commonwealth ; but neither the Caliph, nor the 
people have absolute right to the land under the state. 
Individual right is recognised on two-fold ground—(1) 
actual use and occupation, and (2) payment of taxes to 
the state for the protection it extends to the people. 
Enunciation of such principles verges on socialism and 
communism and deals a death-blow to feudalism and 
landlordism. In fact, we find in the early wars of the 
Islamic Commonwealth that democracy was fighting 
the imperialism of the Romans and the Persians, and 
nationalism was fighting the dynasty and feudalism. 
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Mudan ; Amir Ali :—History of the Saracens, pp 423-427 





ers ~ CHAPTER VIII. 
bye Ye N öt I= “There is no Caliphate 
Ft without a Council.” 

ae SECTION L 


In the previous chapters, I have stated the basic 
principles on which the Islamic Commonwealth was 
founded, and also placed certain historical facts which 
“throw light on the theory of “States”. In this chapter, 
I propose to deal with the theory of “sovereignty of the 
Caliph”, generally known as KAiláfat ( Caliphate ), The 
extraordinary feature of this sovereignty is that although © 
the small Commonwealth founded at Medina, grew into 
a vast empire by the world-wide conquest, yet the exten- 
sive dominion under the Caliph who exercised undis- 
puted Sway over it, was neither called an Empire, nora 
Kingdom, nor a Monarchy, but simply as Afddfat. The 
reason is that during the continuanceof the real Kkiláfat 
or the Khiláfat on the constitutional basis, the “rightly 
guided ™ Caliphs were never regarded as an absolute 
king, or monarch, or emperor, because they were not 

_ijavested with the arbitrary powers of an absolute sover.. 
eign. Their supreme power was restricted by the law 
and the voice of the people. In fact the AAulafi-1-RdaAss- 
din, “the rightly guided Caliphs” occupied the position 
analogous to thatof the president of a republic. After 
them, when the unconstitutional form of Khiléfat was 

= .established, the Caliphs cf the House of Banu Umayya and 
- Banu Abbás, did not assume any other title than the 
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old designation of Amir-ul-Muminin “the commander of 
the faithful”, as this appellation carried with it greater 
power and dignity in the eyes of the people, than the 
title of Kingior Emperor. And although the unconstitu- 
tional Caliphs of both the Houses exercised despotic 
powers like an absolute monarch, their powers were restric~ 
cted in two ways—(1) they were subjecteds the law 
of the state, and (2) they had no power to make new 
laws. Even when the Khiláfat passed to the Turkish 
sovereigns, they combined in their person the dignity 
of “Pope and Cesar” like their predecessors, -but had 
no power to make new legislation. Their designation 
of “Sultân”, was not due to the assumption of the office. 
of Caliph. Before the last Caliph surrenderd his office. 
and invested the Turkish sovereign, Salim I, with the. 
dignity of Akalifat-ul-Muslimin “the Caliph of the 
Musalmans”, they had assumed the title of ` “Sultán”. 
After the investiture of thedignity of Caliph, the 
Turkish Sovereigns retained their old title, and added 
to it the appellation of Khalifa. Thenceforward they — 
were called Asmir-ul-Muminin wa Sultin-ul-Baharain. 
“The Commander of the faithful, and the Sultán of the 
two seas”, & also “the King of Kings” ( Khdkdn ul- 
Khdkan ). Hence, it will be seen that Afalifa ( Caliph Y} 
and Sultán have not the same significance and have 
been used in the Quran in the particular sense, viz., in 
the sense of “the Vice-gerent of God on Earth” 

The word “Khalifa” is derived from Kkulf, which 
literally means “to represent”; Khalifa, therefore, 
means a representative or an agent. 












THEORY OF KHILAFAT 


According to the definition of Ibn Faris Khalifa 
means a person who serves as an agent to or is a 
aning representative of another person in a certain 
oftheterm matter, or in a cértain Capatity, or in 
mihatsfe: certain position. Hence Khiléfat means 
the position, office, or dignity of Kkalifá (Caliph). 
Imam Raghib defines it thus—'KAz/dfat is the serving 
a representative for another either on account of his 
ence, or death, or incapacity, or by virtue of some 
Eiio quality of the agent” ?. 

It should be noted that the terms KXžalifá (Caliph) 

; K) 
and Khiláfat (Caliphate ) have acquired a technical 
meaning, and have been used in the Qurán in the parti- 
cular sense, viz., in the sense of “the Vice-gerent of God 
on earth”. 

The theory of Khkiláfat or “the Sovereignty of the 
Caliph” is based on certain hypotheses. They have 
been crystalized into maxims—legal and religious. 
Some of them may be noted here. 

(1) The supreme sovereignty of the earth belongs 
‘Theory of t° God.* He selects and appoints some person 
Khilafat. or persons from amongst His creatures as 
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t. The original text runs thus: „> Ue „B oli Wy uo 
; bom 4) dalis rad 1s) ya Vide 
= As you say that such and such preson is Khalifa to such and 
‘such person in such and such matter, when the former represents 
‘the latter in that matter after him—’’Ibn Faris. | 
2. Lhe Mufriddt of Imám Réghib, p. 155. 
3. Malik-ul-mulk—*the Lord of the earth”, 
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His representative or vice-gerent on the edrth* for its 
welfare and good government. ii 

»(2). All the prophets and apostles were the 
vice.gerents’ of God oñ the earth. They were chosen 
and appointed Khalifas of the people to whom they were 
sent for their guidance," E 

(3). Adam was the first vice-gerent of God (Khalifá), 
and the Prophet of Islám was the last.» Those w 
-succeeded the Prophet were ~ his representative S. 
Consequently, they were the successors to the spiritual 
and temporal sovereignty representing the Isl&mic 
Church and State.°® 

(4). The object of K&érldfat is to establish a good 
government, to protect people from oppression and 
tyranny, to defend the State, to prevent people from 
falling into the pitfalls of errors and corruptions, to 
guide them into the “straight path” (sirdtul-mustagim), 
and bring about peace and happiness in the world.” 

This is, no doubt, the theocratic conception of 
sovereignty ; and it may be said that AAs/dfat is 









4. “It is He who has made you Khalsfas (Vice-gerents) on the 
earth’ —Sura 6: 167. 5. “Then we have made you Khalifas on the 
earth after them, so that we may see how you act’’—Surs 10:14. 
Again: “And we wrote in the Book of David after the reminder 
that certainly the land My righteous servants shall inherit’’.—Sura 
21:105. Again: ‘and remember when he made you Khalifas 
after Noah “s people’—Sura 7:696. Vide also, “A short History 
of the Saracens,” page 58. 7. “Those who, should we establish’ 
them on earth, will keep up prayer, and pay the poor-rate, and 
enjoin good and forbid evil and God is the ultimate end of all 
affairs—Sura 22: 41. r 
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“nothing: but ` theocracy. ‘But it is eee, so. It wil 
op sently be seen. that the ‘constitution’ of Khilafat~ 
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= ein in it a strong leaven of socialism, and large. 
elements of democrary.® (véde chap. vii, sec! vii.)” 
ot 3 =- Now, from the theocratic conception of the Cali- 
É T phate, the Faqih ( jurists ) and the Muslim publicists 
have evolved political maxims and theories which have 
ed modified the theocratic ideas in later times. 





The first stage of Expansion of the political ideas — 
was the period of the Khulafd-t-Rdshidin, “the rightly 
guided Caliphs? when the:democratic elements were 





largely introduced into the constitution of Khiléfat. 


This period lasted for thirty years only during which the 
theočratic State grew into the full stature of democracy. 
It should be borne in mind that Islám is a democra- 
tic religion, Its prominent features are Equality, Freedom: 
and Fraternity.. Consequently, the KAzliéfat of the period 


_ blossomed forth into a full democratic state. The expan- 


sion of political ideas took the following directions, 
(1) “No Khiléfat without a Council’ (la khiléfate 
; wld’ a’n mashviratin). This political maxim 
roy red was first enunciated by the Second Caliph. 
In giving effect to this maxim, he established 
two Councils—a National Assembly called J/ajlis-i- 
shurd, and a Council of Citizens, or the Municipal Coun- 
cil. The National Assembly was used to be convened 
when the important state affairs were to be considered. 
It was composed of the prominent members of the state. 


~ 





8. A. Ali: “History of the Saracens’, p. 58. 
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In this Askerdbly both the administrative and legislative 
measures used to be discussed, ‘and the decision of 
the ‘majority adopted. Whe Caliph used to preside over 
‘the deliberdtion, and the members took part in it. 
Sometimes the debate lasted for 2 or 3 days.4 The 
Councils of the Citizens consisted ofthe notable persons 
of Medina only. But it was open to the public, and the 
right of interpellation was exercised. In this Council 
ordinary business relating to administration of the state 
and other cognate matters were , transacted. People 
desiring to get information ‘wneernhing thé aflairs of the 
State, and of the events happening i in the distant provinces 
used to repair to this Council which used to be held in 
the mosque of the Prophet. The Caliph supplied “the 
necessary information and gave reply to the questions 
put to him. ? 
2. The Caliph was regarded as the custodian of the 
Public fund. The control of finance and the administra- 
tion of the Public Fund (Sazt-ul-mil) were practically in 





1, For a fuller account of this Assembly, vide the Kans-ul-Ammdal 
Vol. iii p 135; also Al-Fdrug, part ii pp. 12—14, also p 23. The 
questions, such as the land in the newly conquered provinces of 
Syria and Mesopotamia, should be given as Jágir to the soldiers; 
the rate of their pay, the military expenditure, the appointment of 
collectors, the grant of trade-liberty to non-Muslims, the rate of 
duties, etc. used to be decided in the National Assembly. The 
history of the period also records the speeches of the members who 
took part in the debate when those questions were discussed. 

2. Vide Al-Férug, part ll, pp. 14-15. In the Council of the 


Citizens, such matters as the imposition of poll-tax, khiray, etc, . 


used to be decided. 
9 
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13- CONTROL OF FINANCE | 3 
By 4 , 
the hand of the people in the sense that the expenditure 
trol required ee ee approval of ‘the Council 
(Majlish and seat 9 of the eh eralits of the 


‘people. The Caliph had no power to disburse the Public 


Con 
of finance 


- “Fund in any way he liked. Even he could not take 


Sia 


anything for his subsistence-allowance without the sanc- 


tion of the Council. The allowance was sanctioned to 


the Caliph on the ground of his domestic necessity. 


History records many instances of publicly questioning 
and impeaching the acts of the Caliph concerning disburse- 
ment and grant of allowances’ out of the Public fund,? 

The Second Caliph described hig power over the 
finance before the Mazlis-t-SAurá (the Council of Deli- 
befation) thus: 

‘I have as much right to your State-fund (Bait-ul-mal 
as the guardian of the orphan has to his property. So 
long as I am well off, I would not take any allowance ; 
if there be necessity, I shall in accordance with the usage 
take as much as is sufficient for my maintenance. O, 
people. you have rights and pewer over me, for which 


_ you should hold me responsible. Your rights are to see” 
that the revenues of the state and the poils of the con- 


quests may not unnecessarily be hoarded up, that the 
funds in my hands may not be spent needlessly, that I 


should increase your stipends, that I shall keep the fron- 


tiers well-protected, and that I may not lead you to 
trouble and difficulty”......° 





2. F Shibli: Al-Fáruq, part Il, pp. 17 and 236, 
= 3e The Kitáb-ul-khiráj, by Abu Yusuf p. 67, AeKa, part II, 
pp. 16-17 by Shibli Nu’m4ni. 
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This declaration clearly indicates that the Caliph had 
a very limited power over the state-funds. It recognises 
the right of the people to supervise and control the state 
expenditure, and to impeach the cdnduct of the Caliph 
in the event of exceeding his power of disbursement. 

3. The position | of the Caliph was that of a 
Position Member of the State, z. e. he stood on an 
of the equal footing with the people of the State. 
By the virtue of his office he was, no doubt, 
entitled to respect and veneration, but in all other 
respects he was equal to» other Muslims, He was 
equally amenable to law, and subject to the limitations 
which law imposes. History records instances of the 
Caliph’s appearing before the court to answear charges.‘ 
Even inthe matter of distribution of the spoils of war, 
the Caliph’s share was that of a common soldier or 
a citizen. 

“The tendency of the rules and Sendok of Islám is 
towards democracy with a strong tinge of socialism. Ali 
men, rich and poor, are equal in the sight of God, and 
the rulers are only His lieutenants to protect them from 
anarchy. The revenues of the state were not for the 


benefit or enrichment of the Caliph, but for the good: of” 


the people. ...... The tithes were distributed among the 
poor directly they were received, or were applied in the 
equipment of troops who defended the State. e 


Ha" 





1. Umar the second Caliph appearing in the court, vide 
Al-Fáruq, part ii, p. 54; the Caliph Al-Mámun appearing as, .defen- 
dant before the court, vide Al-Mamun, part ii, p. So An Shibli- 
Nu'mani. 
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spoils of war were similarly distributed; but in these 
all shared alike, young and old, male and female, bond 
and free. Afterwards these distributions being found 
unwieldy in practice were i computed into fixed 
allowances. The entire nation became entitled to 
stipends out of the public revenue which were according 
to a graduated scale. And the benefit was not confined 
to the Muslims; the people of the Zimmah (non-Moslem 
subjects), if distinguished for loyalty or faithful service, 
received similar considerations”. * 

(4). The sovereignty of the Caliph was not a 
personal rule, nor his suzerainty that of an absolute 
monarch. The Caliph, as the supreme head of the 
Sovereignty State, was invested with all the necessary 

of the powers of a sovereign as the defender of 
Caliph not i 
apersonal the State and Commander of the faithful ; 

rule. but he did not possess the attributes of a 
king, nor could he exercise arbitrary powers. He 
had no power to act contrary to the decision of the 
Council (Majlis-i-Shurd), or go against the wishes of 
the people, or over-ride the Conon law. Though the 
Caliph could not exercise the autocratic power of an 
absolute monarch, he had the supreme power to com: 

mand and enforce obedience to the will of the State. 
Hence the Khildfat or the sovereignty of the Caliph ` 
was the sovereignty of the people. 


— -It may be pointed out that there has been some 


misconception regarding the sense in which the 





t. A. Ali: “Short History of the Saracens”, pp. 58 & 59. 
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expression “the sovereignty of the people” is used. 

J. W. Garner observes: “The general will”, 
“Sovereignty “the sovereignty of the people”,or whatever 
Scar tie we may choose to call the controlling 

power behind the organ through which 
the will of the State is given legal formulation, are 
rather vague and loose expressions, and where not 
used with proper discrimination, lead to misconception 
and even to mischief. As professor Sidgewick has well 
said, “There is a certain sense in which the mass of 
the people in every community may be said to be 
the ultimate repositary of supreme political power, 
though it is misleading to say that the oe are every- 
where sovereign”. 

“The sovereignty of the people has a meaning and 
is entitled to legal recognition only when it is the 
sovereignty of the people organised in their legislative 
bodies or constituent assemblies”.? 

But Sir George C. Lewis says: “It is neither incorrect 
nor mischeivous to speak of the sovereignty of the 
people in states in which they are not sovereign, if it is 
done in a metaphorical sense to signify the moral control 

nd influence over the legislature, and if the distinction 
between legal power and moral influence be kept in mind 
and real soverignty be not confused with figurative 
sovereignty. ? ’ 








1. “Elements of Politics”, p. 630, 
2. “Introduction to the Political Science” p. 244. 
3. “Use and Abuse of Political Terms” p, 48. 
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The. Muslim publicists have generally used the 
expression, “‘Saltanat-i-khiláfat,” or “Hukumat-i- 
khiláfat” which signifies not only the State of the Caliph, 
but also his sovereignty. Similarly, “Saltanat-i-Jamhuri” 
a term often used by them, not only refers to the form of 
government of a republican or democratic state, but also 
to the moral influence of the people exercising certain 
amount of control over the state. In this view the use of 
the term ‘sovereignty of the Caliph’ or ‘sovereignty of the 
people’, will not be a misnomer, 
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SECTION II. 


~~ 


KHILAFAT-CONSTITUTIONAL AND UNCONSTITUTIONAL. 


The Muslim writers speak of the two periods of 
Khildfat, and classify them under two categories— 
constitutional, and unconstitutional. The first period of 
the Afildfat was the age of the first four Caliphs, 
who are known as Kiulifd-i-Rdshidin, “the rightly 
guided Caliphs”. They have been so designated, because 
they strictly followed the precepts and precedents of the 
Prophet. This period lasted for 30 years only.,* 

a During this period, the Afilifat was conducted on the: 
truly democratic principles and presented the spectacle, 
of a republe. 

One of the most noteworthy features of the constitu- ~ 
tional form of KAiláfaż was the recognition of the elective © | 
principle and the universal ,suffrage. There was no 
hereditary succession. The Caliphs during the period ~*~ 
of the KAtldéifut proper were elected or chosen by the — 
unanimous approval of the people. 
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be t. A tradition of the Prophet says — “The Khil(fat will remain 
for thirty years after me, then there will be a territorial 
sovereignty for the people’ teto oa) eile «3 Lele wis eon Baf 
This tradition is taken by the credulous people -as a prophecy, but 
it bears on the face of it the stamp of “manufaecture’* to suppdrt the 
despotic rule of the later unconstitutional Caliphs, and to silerice | the’ 
clamour of the people for ths establishment of the Caliphate‘on the 
constitutional basis. op | + 
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SECTION III. 


Characteristics of Khuldjd-t-Rdshidin. 


Speaking of the general characteristics of the Caliphs 
Von Kremer observes :— 


“At the head of the mass of tribes risen suddenly to 
worldly powers and united by one common interest, 
stood the Caliph who, in the earliest times, slmply passed 
as the representative of the deceased Prophet, He 
commanded expeditions which were undertaken with 
the advice of the most important Companions of the 
Prophet. He organised and conducted military affairs. 
He administered the state revenue and the finance. 
He had full powers of disposal over the treasury— 
Bait-ul-mdi—the name by which the treasury is known 


sto this day. The Caliph even exercised judicial 


functions in cases of disputes. He decided cases and _ 
administered criminal justice and finally—and this is the 
most important of his duties—he led the entire Divine 
Service, and was the supreme Pontiff of the religious 
community of the Muslims, We have already spoken 
of the unpretentious. way in which the first two represen- 
tatives of the Prophet discharged their duties, Surround- 
ed by no royal luxuries or court pageantry, they lived 
like other men of the tribe, and laid no special claim 
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to any marks of honours. Every free-born Arab 
considered himself on a level of perfect equality with . 
them. They ruled an unbounded kingdom and 
governed a very turbulent people, like the Arabs, 
who, from time immemorial had been unaccustomed 
to discipline and authority This they did by virtue 
of the religious consecration with which they were 
invested as the high-priest of Islim. The Arabs had 
been accustomed. to acknowledge no other authority 
than that of the ephemeral tribal chief whom they 
elected and deposed at will. Rarely, indeed, did the 
headship of an Arab tribe remain longer than four 
generations in one family. Foreign to the Arabs was 
the idea of an hereditary kingship’ or divine consecration 
or sacerdotal confirmation of the royal authority 
prevailing among the theocratic-minded Hebrews. 
Among the Arabs the prince owed his authority to 


ee ee = 

t. This observation seems to be wide of mark. History tells 
us that there were several kingdoms in Arabia in ancient time 
viz, at Yaman, Ghassdn, Hira and Hedjaz. Rev. Sale in the 
Preliminary Discourse of his Translation of the Quran points out 
that “the kingdom of the Hamyarites is said to have lasted 2020 
years, or as others say about 3000; the length of the reign of 
each prince, being very uncertain, 

The Ghassdni kingdom lasted 400 years, or “as others say 
600, or as Abulfeda more exactly computes 616", 

The kingdom of Hird founded by Málik and afterwards 
amalgamated with Lakhmi kingdom lasted till the Khildfat of 
Abu Bakr when al-mondar al-Maghrur, the last of the kings was 
defeated by Khalid-ibn-W alid. Vide Sale‘s Preliminary Discourse, 


Sec, . pp. 8 & 9. l 
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general election’; the only source and claim to 
authority which they recognised’”’.? 

In order to determine the nature and character of 7/ 
the Islamic State called the constitutional KAz/éfat, or 
Khildfat proper, it is 


necessary to ascertain its 
characteristics ; 


other-wise, it will be difficult to say 
whether it was a republic, or democracy, or theocracy. 
The majority of the Western writers on Political 
Science have only touched this subject and that too 
very lightly. With the honourable exception of a few 
scholars who have written on “the Life of the Prophet” 
or on the “Culture under the Caliphs”, none of them 


have dealt with the subject adequately. Their off-hand 


remarks in respect of the Caliphate go to show 


that they seldom stoop to discuss the subject from 
the standpoint of political science. They simply refer 
to the Caliphate in illustrating the meaning of the 
theocratic state. For instance, Garner says—‘t The 
Mohammedan states of the middle ages were also large- 
ly theocratic in character. Mahammad considered him- 
self the vice-gerent of God and the Koran contained 
the law and jurisprudence by which his people were 





t. This does not seem to be quite correct, Many Arab kings 
succeeded to the throne by their hereditary right. A very few 
of them were elected by the people. The Arab princes, ““Mondars” 
and “Tubbas” as they were called, generally ruled over their 
people as kings without election. 

2. Von Kremer's Culturgeschte des Orients, translated by s. 
Khuda Bakhsh in the “Joūrnal of the Moslem Institute”, Jan. 
—March 1907.» 
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governed. The Caliph was both emperor and pope, 
and religious and temporal affairs were not clearly 
defferentiated from one another”. 

This is all that the author of the /#troduction to 
Political Science, has to say regarding the character of 
the Caliphate. Even he does not stoop to consider 
whether it was a pure democracy, or the dualistic, or 
limited theocracy ; although he points out that “German 
writers on the state generally distinguished between two 
types of theocracy, the pure form, and the dualistic or 
limited form. The pure theocracy is one in which the 
supernatura] person to whom the sovereignty is attributed 
is alleged to rule directly and immediately without the 
aid of human intermediaries. The limited or dualistic 
theocracy is described as one in which the immediate 
ruler is not God but a human king who rules as his 
vicegerent and acts as the interpreter of the divine will, 
which made known to him by revelation. He is guided 
and directed by God to which alone he is responsible. 
In the dualistic theocracy there is a separation between 
religious and civil affairs, each being administered by | 
different authorities”.’* 

According to the views of the German publicists, the 
Caliphate proper can hardly be called the dualistic form 
of theocracy; for the IslAmic commonwealth was 
founded on popular franchise, and the head of the 
.government (Caliph) is liable to removal by the 
electorate. Further, the Caliph used to attend 








1. Garner: Introduction to Political Science, p. 129. 
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personally to the secular and religious affairs of the 
state. 

After the death of the Prophet of Islám who did 
not appoint or nominate any successor, his Companion 
his Bake. Abu Bakr was elected the first Khalifá or 

ist. Caliph.” the Vice-gerent of the Prophet by the 

people in preference to the claim even of 
his son-in-law. The election of the first Caliph rested 
mainly on the ground of his seniority, wisdom and 
moderation. “His election was accepted with their 
usual devotion to the Faith by ‘Ali and the chief 
members of Muhammad's family’’.' After his election 
when the people had sworn allegiance to him, he 
addressed them thus : 

“Behold me charged with the cares of Goverment l 
am not the best among you ; I need all your advice and 
all your help. If I do well, support me; if commit 
mistake, counsel me. To tell truth to a person 
commissioned to rule, is faithful allegiance ; to conceal it, 
is treason. In my sight, the powerful and the weak 
are alike ; and to both I wish to render justice. As I 
obey God and His Prophet, obey me ; if I neglect the 
laws of God and the Prophet, I have no more right to 
your obedience”*. This declaration supports some of 
the principles stated above, vide Chapter. ive secs. ii. 





and iii. 


1. “A short Histry of the Saracens”, p. 11, also “Hujjat-ul- 
Baligha’”’, chapter on Khildfat. ~ 
2. Ibid, pp. 21-22. 
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The second Caliph Umar) was first nominated by 
Abu Bakr on the ground that he (Umar) was then the 
iisae ttm fittest and the most competent person to 

Second conduct the affairs of the state. This was 

Caliph done in consultation with the notable 
persons of the State, and a document embodying the 
terms of nomination was drawn up. The Caliph then 
sent his servant with the paper to be read out to the 
public at large. When the people on receipt of the 
information assembled below the balcony of the Caliph, 
he read out the document and asked their opinion. 
The people assembled expressed their unanimous 
approval. The Caliph then sent for ‘Umar and gave 
him certain instructions relating to the adminisration 
of the Afilifat’. 

The second Caliph (Umar) did not, on his death-bed, 
appoint or nominate any person as his successor. 

When pressed to decide, he only mentioned 
qd Caliph, the name of six persons, and said that 

whoever amongst them would have majority 
on his side, would succeed to the Caliphate’. It is 
noteworthy that ’Umar did not even mention the name of 
his own worthy son among the six notables whose name 
he suggested. ‘But with the conscientiousness which 
charaterised him he entrusted the election to six notables 





1, Shah Wali-ullah : “Hujjatul-Baligha”, chapter on Khiléfat, 
Shibli: “Al-Fáruq”, part I, pp. 57 & 58. 

2. The six persons were—Hazrat ‘Ali, Hazrat Uthman, Zubair, 
Talha, Sa'ad Uqds and Abdur Rahmin-'bin-Awf, 

3. Vide “Al-Farug”, part l, p. 171, 








2 HAZRAT ALI THE FOURTH CALIPH 


Medina’? . However, after a considerable debate 
and discussion, lasting for several days the choice of the 
electorate fell upon ‘Uthman, son of Aftan, a member of 
the House of Ommayya. Thus ‘Uthman became the third 
Caliph of the Isl4mic Republic. 

“His election”, says the author of “the History of 
the Saracens, “proves in the end the ruin of the Islam. 
‘Uthman, though virtuous and honest, was very old and 
feeble in character and quite unequal to the task of 
government. He fell at once, as they had anticipated, 
under’ the influence of his family’’.?. Since his time 
the Ommayyades roseinto power and commenced to sow 
the seed of dessensions which ultimately led to the 
overthrow of the Islámic republic. Under this Caliph 
the maladministration and corruption of the state . 
officials gave rise to a rebellion in which he was assa- 
sinated by the rebels. 

“On the tragic death of Osman, Ali was proclaimed 
Caliph without opposition...... Upon his election, he 
Hazarat Ali walked with usual simplicity, to the public 

the 4th mosque, and there, leaning on his long bow, 

Caliph. received the oath of fealty from the people 
declaring himself at the same time ready to resign the 
office to any one more worthy”.*® sf 

“Inspite of such noble declaration the unscrupulous 
Ommyyades gave no rest to the Caliph and began to 
show hostility. Several governors of the rovinces 


La See 
t> “The History of the Saracens”, p. 45. 
2. History of the Saracens, p. 46. 
3. ibid, p. 49. 
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revolted. Among them was Muawiy4h, the Governor of 
Syria, who collected a large force and raised the standard 
of revolt. After various vissicitudes, the Caliph (Ali ) 
gained success over them. Then an attempt was made 
to depose him by stratagem. Amr-bin-‘Aas proposed 
that both ’Ali and Muawiyah should be set aside. It 
was settled that “ Abu Musa should pronounce the deposi- 
tion of “Ali’, and that “Amr should then depose 
Muawiyah, and that being done they should select a new 
Caliph. The simple Abu Musa fell into the trap, and 
mounting the pulpit pronounced, “I depose ‘Ali from 
the Caliphate”. Amr mounting after him said “I accept 
the deposition of ‘Ali, and appoint Muawiyah in his 
place”. This audacious announcement infuriated the 
followers of the Caliph... ..After this the war against 
Mauwiyah proceeded in a desultory manner. But poison 
and dagger helped to remove the most notable followers 
of the Caliph who himself was struck down by the hand 
of an assassin on the 27th January 661 A. C??} 

With the fourth Caliph ended the constitutional form 

of Khilidfat. 


ee ine “Thus vanished,” says Oelsner “the 
proper. popular regime, which had for its basis a 


patriarchal simplicity, never again to appear 
among any Musulman nation; only the jurisprudence 
and the rules which depended on the Quarn, survived 
the falbhof the elective Government. Some of the repu. 
blican passion, however, which gave to the small States 





1. For a fuller account vide the History of the Saracens pp.51-52. 
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J W pie grandeur, and to the grand an excess of force 
- maintained itself in the nation apite of the armies of 


ithe fisurpe 


ers™ I 
I have given above a rapid survey of certain histori- 





cal facts which may, at first sight, appear to be a digres- 
sion, from the main theme. But without these facts it 


will hardly be possible to forin a clear idea of the nature 
of the popular suffrage and the mode of election then in 


‘vogue. A few points emerge from these facts—/first¢, the 
election of the Caliph was by the people for the benefit 


ofthe people; secondiy, even in the case of nomination. it 
must be confirmed publicly by the people ; ‘thirdly, the 
ground of choice of the electorate depended on the fitness 
and competency of the nominee; /fourshly, the position 
of the Caliph was analogous to that of the president 
of a republic who was liable to removal by the 
electorate. 

On the other hand, when the KAAilifat proper was 
supplanted by the unconstitutional form of Government, 
we find a dualistic form of theocracy in which 
a seéparation between religious and civil affairs took place, 
and different departments were entrusted to different 
authorities, but the Caliph remained at the head of the 
State. This separation took place when owing to the 
expansion of the Khildfat-State and the multiplicity of 
the state-duties, it was found impossible for the Caliph 
to attend to the details of administration. This lends 





1. Des Effects dela Religion de Mahomet quoted in the History 
of the Saracens p. 54. 
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support to the view that the Khiláfat-State was at its 
inception more theocratic in cast, but not pure theocracy, 
because the right of the Caliph to sovereignty was 
founded on election and popular homage. In the later 
period, the unconstitutional form of Adédfat assumed 
the character of dualistic theocracy to a certain extent, 
as the Caliphs did not act as the interpreter of the Divine 
Will made kuown to them by revelation. 


Jo 





SECTI ON IV. 
The Unconstitutional form of Khiláfat. 


With the abdication of Hazrat Hasan, the eldest son 
of Hazrat ’Ali, the Khiláfat proper or the constiutional 
form of Caliphate came to an end. Then began the era 
of the unconstitutional form of Caliphate which the 
Muslim writers call the territorial Khildfat (Mulk). The 
distinguishing feature of the two forms of sovereignty 
is that the former was based on the elective principle, 
while the latter was seized by force, and the people were 
compelled to pay homage to the Caliph. It began with 
the rule of Mauwiyah (41 A. H.—661 A. D). Since 
his time the sovereignty of the Caliph assumed the 
character of autocracy and despotic rule. The popular 
election was set at naught, and the republican character 
was destroyed. Henceforth the succession to the 
Caliphate proceeded on the basis of (1) nomination 
and oath of fealty, or (2) hereditary claim coupled with 
popular homage, or (3) usurpation by force. Yet the 
idea of election was never abandoned altogether, for we 
find the influence of popular election asserting itself from 
time to time, e.g. election of Abdur Rahman to the 
Caliphate in Cordova (Spain). 

According to the author of the History of the 
Saracens, “The accession of the Ommeyades did not 
simply imply a change of dynasty; it meant the reversal 
of principle and the birthof new factors which as we 
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-shall see, exercised the most potent influence on the 
fortunes of the Empire and development of the nation... 
If we exclude from our consideration the wars that owe 
‘their origin to religious hatred, or to the difference in- 
‘fundamental principles, such as the struggle of demo- 
-cracy with autocracy, of personal liberty with feudal 
tyranny, there is no more enduring or more presistent 
-either in Asia or in Europe, among Christians or among 
Moslems in keeping asunder people and nationalities 
and in involving them in diststrous and sanguinary 

warfare, as antipathy of race —a sentiment which 
casts its lurid shadow over centuries and survives all 
political, social and religious revolutions”.*. 

There is another side of the shield. Although 
-democracy disappeared with the abolition of the A*#rldfat 
proper, and the rule of autocracy commenced with the 
accession of Mauwiyah, all of the Ommyya Caliphs were 
not tyrannical rulers. Some of the autocrat Caliphs were 
benevolent and became patrons of Art and Literature, 

In fact, during the Ommyyade rule the Islamic jurispru- 
dence and literature received great impetus. The reason 
was that owing to the treachery and tyranny of some of 
the wicked and bigotted Caliphs of this period, the men 
of letters and of religious bent of mind retired from 
taking part in active politics, and devoted themselves to 
learning and other peaceful occupations of 

fie ater life. In the course of time the four schools 
jarisprud- of law and jurisprudence were founded, 

ence : 

and the Muslim law was greatly developed, 


= | 
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I. | A. Ali, “History of the Saracens”, pp, 72—73. 
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Along with this, the other branches of learning received 
attention. “The more thoughtful men and religious— 
_ minded people”, says the author of the History of the 
Saracens, “now withdrew from all interest in public 
affairs; they devoted themselves to the cultivatiom 
of literature, to the persuit of Islamic jurisprudence— 
the first foundations of which were laid at this period — 
or the quiet observance of the rules of their religion. 
They helped in the propagation of the Faith, but took 
no part in the government of the Empire’.*. 

During the Caliphate of Banu Abbás the Muslim: 
culture and civilisation rose to the zenith. Although 
the form of government was autocratic, yet it was- 
more democratic in spirit though not inform. The early 
Abbásid period has been characterised by Edward. 
Browne the author of A Literary History of Persia as- 
“the Golden Age of Islám” in which art, literature and. 
science—especiaily philosohy, metaphysics and scholasti- 
cism were cultivated with great assuidity under the- 
State-patronage and private munificence. 

In order to show how far some of the autocratic. 
Caliphs during the unconstitutional form of the Caliphate: 
were imbued with the democratic spirit I quote below 
the inaugural address of Yazid III on his accession to- 
the throne without proper election after assassination 
of his cousin Walid II :— 

“By God I have risen against him (Walid Il) not 
for the gratification of any ambition, or any wordly 
desire, or any craving for sovereingnty. I say this not 





- 


2. A. Ali: “History of the Saracens,” p. 77. 
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out of vanity ; for a sinner indeed am I if God showeth 
not mercy on me. I took up arms purely out of zeal 
for God and his religion. I invited men to come back to 
-the path of God and his revelation, and to the sayings 
of the Prophet, since the tokens of religion had been 
‘forgotten, trace of truth effaced, and the light of 
revelation extinguished. Let it be publicly and openly 
avowed that Walid was a _ self-willed tyrant who 
~considered permissible things that were forbidden, and 
‘indulged in every form of heresy; for he believed not 
either in the Day of Judgment or the Quran though 
he was my cousin and kinsman. When I thought of 
“this, I turned to God for counsel, and begged of him to 
-give no other helper than himself and prayed for his 
assistance. Many of His pious worshippers accordngly 
listened and harkened unto me. I marched against 
“the tyrant and God delivered his people from his 
violence, not by any power of mine, but through his 
-own grace. O people! I pledge myself to erect no 
buildings, to let out on lease none of your rivers, to build 
no palace, to hoard up no riches and to enrich neither 
-my wife nor child. From me is due to you your annuity 
year by year, and provisions month by month, so that 
-prosperity among Muslims may increase, and those who 
live far away may participate in it, just as well as those 
living near. Shonld I keep my promise, you are in 
-duty-bound to listen to me, and to cheerfuliy obey 
me, to support and protect me. If on the other hand, 
“I do not keep my word you are free to depose me ; only 
«you should give me timely warning; and were I to 
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' improve, then accept my apology. Should you, 
however, know a man of tried temper who willingly 
offers you what I have offered, choose then such an one, 
and if you so desire, I shall be the first to do him. 
homage and render him obedience. O People! you. 
are aware that ro man is to be obsyed when he commits. 
an act that is sinful. This is my address to you and 
I pray God for forgiveness for myself and for you’’.* 
Compare this address with that of Abu Bakr the: 
first Caliph ( in Sec. III, p. 140). 
This address clearly demonstrates the purely demo-- 
cratic character of election. The sovereign could be 


deposed if he failed fo filful his promise or carry out his 
trust. X 
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t. S. Khoda Bakhsh: “Organism of the Muslim State™ in 
the Journal of the Moslem Inststute. 1907 (March) 





SECTION V 


Khildfat—Democracy or Reputlsc ? 


The Muslim writers have raised the question whether 
the Khilifat was the democratic or the republican form 
of government. 

Shamsul-Ulam& Shibli Nu’méni after noticing the 
characteristics of the Caliphate under ‘Umar, inclines to 
hold that it was a republican form of government 
( Jamhuri ). According to him it contained all the 
features of a free-state in which the people had equal 
rights with the Caliph, exercised control over the state- 
finance, and had a voice in the management of the State; 
in which the Caliph was subject to the same law as other 
members of the State, and in which the Caliph could not 
exercise arbitrary powers. Judging by these tests, the 
author comes to the conclusion that the Caliphate was 
not the personal rule of an autocratic monarch, but it 
was Hukumat-t-/amhurt, “the republican form of 
Government”. 1 

Sháh Wali-ulláh of Delhi discusses the problem of the 
form of K&ildfat government from the theological point 
of view. He himself being a theologian, his ideas are 
imbued with a strong tinge of theology, as is generally 





I. Vide his discussion in “Al-Fáruq,” part ii, pp, 10—18 on 
Nisam-1-Hukumat, 
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the case with this class of writers. Yet his arguments 
tend to show that the Caliphate is not a purely theocratic 


institution in which the Caliph, or Imám, or Amir 
exercises the arbitrary powers of an absolute monarch in 
the name of religion. Sháh Sáheb points out that the 
Imám is appointed for two purposes — (a) to defend 
the Faith and the State; and (b) to manage the internal 
and external affairs connected with them. He further 
points out that the Caliph being the vicegerent of the 
Prophet, is bound to follow his example, and that as he 
is entitled to the obedience of the people, so he is bound 
to fulfil the purposes the Prophet had in view in 
establishing the commonwealth of Isl4m.? 

Ibn Rushd ( Averroes ) the famous Spanish philoso- 
pher ‘regarded the Arab Republic under the Rashidin 
Caliphs as the model government in which was realised 
the dream of Plato, Muawyah. he says, in establishing 
the Ommayade autocracy, overthrew this ideal and 
opened the door to all disasters’.® 

Mr. Amir Ali in pointing out the characteristcs of 
the Khiléfat proper observes thus :— 

“An examination of the political conditions of the 
Muslim under the early Caliphs brings into view a 
popular government administered by an elective Chief 
with limited powers. The prerogatives of the head of the 
State were confined to administrative and executive 


‘matters, such as the regulation of the Police, contro] of 








— 3. Vide his discussion in the ‘‘Hujjat-ul-Baligha” on topics 
relating to Ssasat, Khiléfat and Masdlim. | 
3. A. Ali: “The Spirit of Islam,” p. 398. 
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the Army, transaction of foreign affairs, disbursement 
of the finances, etc. But he could never act in contra- 
vention of the recognised law. 

“The Tribunals were not dependent on the 
government. Their decisions were supreme; and the 
early Caliphs could not assume the power of pardoning 
those whom the regular tribunals had condemned. The 
law was the same for the poor as for the rich, for the 
aman in power as for the labourer in the field”’.* 

In another place, the same author says : 

“Islam gave to the people a code which, however 
archaic in its simplicity, was capable of the greater 
development in accordance with the progress of material 
civilisation. It conferred on the State a flexible 
constitution, based on a just appreciation of human 
rights and human duty. It limited taxation, it made 
men equal in the eye of the law, it consecrated the 
principles of self-government. It established a control 
over the sovereign power by rendering the executive 
authority subordinate to law—a law based upon the 
religious sanction and moral obligations.” ? 

“The excellence and effectiveness of each of these 
principles” says Urquhart, “each capable of immortalising 
its founder—gave value to the rest; and all combined, 
endowed the system which they formed with a force and 
energy exceeding those of any other political system. 
Within the life time of a man. though in the hands of ” 
population, wild, ignorant and insignificant. it spread 





I. The Spirit of Islam—p. 251. 





over a greater extent than the dominion of Rome. While 
it retained its primitive character, it was irresistible’. 
From the views of the different writers who have looked 
at the constitution of the Caliphate from different 
standpoints, it is clear that the ‘#éddfat proper’ was 
neither a theocracy, nor a republic, nor a democracy 
pure and simple; but it contained in its constitution 
the elements of the three “forms of states.” It wasa 
free-State governed by the people for the people with 
their own laws—religious and secular. The religious 
law of the people is contained in their Scripture, 
and their secular law is the /jma, or the unanimous 
decision of the Companions, and afterwards of their 
learned Doctors and Divines. The division of law has 
been made by the Faqih (Muslim jurists) themselves 
who have classified the law under two heads—TZashriy’ 
(canonical) and Ghatr-fashri’y (secular)*. Consequently, 
it will not be correct to say that the AAddfat was 
administered by the laws of the Qurán o: ly and was 
therefore founded on theocracy. In its conception, the 
ultimate end of the KAiláfat is, no doubt, the attainment 
of moral and spiritual excellence and the establishment 
of peace and concord on the earth as maintained by the 
Muslim writers and publicists.* But this is only one 
aspect of the KAi/áfat institution. To call it a theocratic 
State is to ignore its other attributes and characteristics. 


F 
t. Urquhart, “Spirit of the East” Vol. I, ai p. xxviii. 
2. Shibli, “Sirat-un-Nu’ mán” part ii p. 191, 
3. “Hujjat-ul-Báligha™ (Siasat and Khiláfat) by Shah 
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I therefore venture to define the Constitutional Form: 
of Khilédfat as the Republican State founded on the 
principles of socialism and based on the 
ethical conception of sovereignty. It was- 
the Socialistic Free-State conducted on the principles of 
democracy and managed by the people for their 
temporal and spiritual benefits in accordance with 
their own laws partly believed to be revealed and partly 
propounded to meet their social and political 
requirements. Von Kremer describes it as “the 
communistic-democratic system of politics founded upon 
the basis of theocracy”. But this description does- 
not convey the full import of Af#idldfat. 

It is evident tbat in the Islamic Requblic under the 
early Caliphs there was no absolutism of sovereignty ; 
it was limited by the moral and secular 
laws. This is inconsistent according to 
some writers on Political Science, who 
hold that “Sovereignty cannot be limited > 
it is an original, not a derived power. As it is the 
supreme power in the State, there cannot, legally 
speaking, be any authority over it, and to speak of it 
as being limited by some higher power is a contradic— 
tion in term. Sovereignty as Jellenick remarks, can 
be bound only by its own will, č, it can only be 
self-limited’. Such views have been controverted 
by the Faqih and the Muslim Divines. They hold 
that there is no such thing as absolute independence on 
the earth. The powers of the state are always limited by 


Definition. 


Absolutism of 
sovereignty: 
Theory _ of 
Limitations, 


t. J. W. Garner: Introduction to Political Science, p. 250. 
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the external and intenal forces, be they social, religious 
-or political. These limitations arise from the natural 
and inherent rights of man which exist independently 

«of the state. The state is the creation of a body of 
‘men; hence the state, on assuming supreme power, 
does not create those rights. But as these rights exist 
independently, they exist concurrently with the powers 
-of the state. 

The limitations on the powers of the state generally 
arise “from the law of nature, the principles of 
morality, the teachings of religion, the principles of 
ternal justice, immemorial customs, long established 
traditions, etc, as well as rules of international laws, 
the particular restrictions imposed by convention 
between states, and limitations imposed by states 
themselves by the fundamental law; e.g. method of 
procedure for altering their constitutions’’.? 

This view is in accord with that of the Muslim writers 
and publicists. Even the later Caliphs, absolute as they 
were, did not dare interfere with the religious laws of his 
subjects, so “the British parliament, with powers legally 
unlimited, would hesitate to tax the colonies, or to pass 
a decennial act, or to establish the Episcopal Church in 
Scotland; it is doubtful if any Roman Emperor would 
have dared to subvert the natioual religion of Rome”’.* 

The fact is. as pointed out by Bluntschli that “there 
4s no such thing on the earth as absolute independence 

ve...E.ven the state as a whole is not almighty, for, it is 


—— 
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2. Garner: “Political Science” p. 252. 3. Ibid—p. 252. 
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limited externally by the rights of other states and inter- 
nally by its own nature and by the rights of its individual. 
members”, 


The Russian publicist Marten recognises in God a- 
“legal superior” over a state otherwise “entirely 
sovereign”, 

“For a state to be entirely sovereign” says Marten- 
“it must govern itself and acknowledge no legislative- 
superior power but God”. 

The lawyer's ‘doctrine that the state is absolutely 
supreme and incapahle of doing wrong’, is inconsistent 
with the theory of democracy and contrary to the 
historical actualities, It exists only in the lawyer’s brain. 
Further, it is a dangerous doctrine, and gives a free 
passport to a tyrant at the head of the state for the 
exercise of arbitrary and whimsical powers. The 
Muslim jurists have set their face squarely against such 
a doctrine. Their views may be expressed in the words. 
of Schulze who says, ‘ There is above the sovereign a 
higher moral and natural order, the eternal principle of 
moral law.” 


The observation of Sir Henry Maine is also to the- 
point. “The vast mass of influence which for short, we 
may call moral, perpetually shapes, limits or forbids the 
actual direction of the forces of society by the- 
sovereign’.* 





: EN 
1, “The Early History of Institutions.” p. 359. 





Chapter IX. 


Principles of Election. 


SECTION I. 


Shahrist4ni, an eminent writer, tells us that the 
«consent of the whole community and free selection were 
regarded as the only source of sovereignty. “If the 
election of a Caliph is effected without all Muslims 
taking partin it, the election is null and void”’.* The 
system of election was recognised not only, in the 
Eastern Caliphate, but also in the West. When Banu 
Ommayya lost their throne in Syria, they founded a 
Calipha.ie in Spain where they introduced the system of 
election so *‘the characteristic principles of the Arabs 
regarding free election and homage by the people ob- 
tained currency there also.” Sometimes recource was 
had to the plebiscite of the whole community. Instances 
are not wanting to show that this course was adopted by 
several sovereigns. When Abdul Málik desired to secure 
the election of his two sons, he proposed to take a 
plebiscite of the whole nation. When Mugqtadir was to 
be elected, a plebiscite was taken in his favour on the 
ground that a minor could not be elected. “Often, 





AE ES PE Cee eee eal) a 
1. Shahristani: “Kit4b-ul-Milal wa Nihal,” Vol, I, p. 112. 
a. This is the saying of Hazrat "Umar, vide Dozy, Hist. des 
Mussalmans d* Espangne: Vol. I, p. 121. 
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indeed, did the election sink into a mere formality; but 
the instances are not wanting which prove how deep- 
rooted in the mind of the Arabian people was the idea 
that election was an essential preliminary to the legal 
assumption of sovereignty”. 

Even when the constitutional Khiláfat or the Cali- 
phate proper came to an end with the assassination of 
the fourth Caliph (’Ali), “the people clung obstinately 
to the old Arabian ideas relating to the election and 
deposition of princes. There was no fixed and estab- 
lished rule of hereditary succession; election by the 
people and their homage only conferred upon the 
successor the title to the throne. Muawiyah indeed 
succeeded in securing succession to the thone for his son 
by obtaining, in his life time, the consent of the most 
influential leaders of the party. The election of his son 
was effected by these and the inhabitants of the Capital. 
This fact clearly demonstrates that hereditary succession 
was not regarded as the only valid title to the throne. 
Of the fourteen rulers of the Omayyad dynasty; it is to 
be noted that only four had their sons as successors, 
The old Arabian idea of seniority lay in constant con- 
flict with the natural ie of the father to hand down the 
sovereignty to the son’ gl 

According to Shar?’ ať (Cononical Law) the deus of 





r. “The Organism of the Muslim State”, p. 217 by S, Khoda 
Bakhsh in the Journal of the Muslim Institute, 1907 (January-March) 

2. Von Kremer’s Cultur geschichte des Orients translated by 
S. Khoda Bakhsh. Vide “the Journal of the Muslim Institute’ 
ago7 (January-March). 
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electing an Imam (leader) ora Khalifé (Caliph) belongs 
People’s right to the community as a whole and not. 
of Election. to any particular individual or a class of 
people. Race, family, or right of inheretance has nothing 
to do with the election. This right is of general nature, 
ie. it is a universal suffrage. The rich and the poor, 
the high and the low, male and female,’ all are entitled 
to take part in the election; the minor, the insane and 
the idiot being excepted. This right is extended to eman- 
cipated slaves, and sometimes even to Zimmis, i.e. non- 
Muslim subjects under the protection of Islam. But the 
people have no right to elect a Caliph during the life 
time of a Caliph in office. 

A fine distinction has been drawn by the Muslim. 
jurists between the right of “electing a Caliph” and of 
“choosing a Caliph.” The right of election, no doubt, 
belongs to the community, but the duty of choosing a 
person as Khalifa is generally performed by ‘‘men of 
approved wisdom”. This is no right in the proper sense 
of the term, but rather a matter of expediency. A pro- 
perly qualified candidate is generally selected by those 
.who occupy the position of vantage and command con- 
fidence of the public, and then his election is thrown 








2. The notion of the Divine Right and of preferential claim, 
resting in the Prophet's family, was the growth of an altogether 
later age.— Muir, "the Caliphate”, p. 6. (Tr.). 

3. “A section of the Kharijite—the sect of the Shabibiah—had 
elected a woman as their sovereign "’—The Organism of the Muslim 
State, p. 223 by S. Khoda Bakhsh. vide, “The Jcurnal of the 
Moslem Institute”, 1907 (March). 
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open to the people. The common populace is hardly 
expected to know the necessary qualifications of the 
candidate. History furnishes us with instances of the 
men of rank and position, persons of learning and scho- 
larship, and the State-officials—civil and military, coming 
forward and taking an active part in the election and of 
the common folk following their lead. But this is a proce- 
dure only, and cannot be called a right, nor can it 
be claimed as a right by a particular class of people, 
for, instances are not wanting to show thata person 
selected and put forward as a candidate by a parti- 
cular class, was not approved of and supported by the 
populace. 

When the election is complete and the homage of the 
people is obtained, the sovereign-elect becomes the 
Caliph for all intents and purposes. Nobody has a right 
to question his authority. An election, once effected, 
is regarded as sacred, and the vow of the people is held 
as solemnly binding upon their conscience. The vow of 
Cats ot alle. allegiance remains binding upon the 
giance binding electors till released by the sovereign- 
upon electors. elect himself. Thus election followed 
by the vow, is looked upon as a sacred tie binding the 
electors to the sovereign. If the sovereign-elect desires to 
release the electors from their vow, he must renounce 
his election in public. But so long as the election 
remains valid, the people are bound by their vow to obey 
him, and the Caliph is bound to protect them and 
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defend the faith. This is expressed by a common say- 
ing, “Election lies heavy on my neck”.* : 

_ History records instances which throw lurid light 
on the mode of renouncement of election. When Hasan, 
Renouncement the eldest son of the fourth Caliph 

of election. (*Ali) was elected by “the unanimous 
suffrage of Kufa” where the seat of Kkiláfat had been 
transferred by his father, Muawiyah became a claimant 
and rose against him. Owing to the serious difficulties 
created by his treacherous followers he resolved to re- 
nounce the election and abdicate. After a treaty with 
the rival claimant he retired from the field, renounced 
his election, and accepted Muawiyah as the Caliph to 
whom his partisans had paid homage. This is the 
instance of abdication of the Caliphate and renounce- * 
ment of election.” 1 

The Caliph Hadi, during his life time, secured the 
homage of the people in favour of nis son Ja‘far. When 
Hadi died the majority of the people declared in favour 
of H4rfin. “ One of the officers of the latter hastened 
to Ja‘far straightway and threatened to kill him instantly 
if he did not renounce his election. Ja‘far consented, 
and stepping out on the balcony of the palace, called 
out. “O inhabitants of the town I release him on whose 
neck lies heavy my election, The throne belongs to my 
uncle Harfin, and I have no right or title to it” 2 This 


1. The History of Saracens, p. 70 by A, Ali, 

2. De Goéje Vol. I. p. 291, also vide “ The Organism of the 
Muslim State ” by S. Khoda Bakhsh in the Journal of the Muslim 
Institute, 1907. 
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is the instance of renouncement of election. The 
election of Ja‘far was declared invalid on the ground 
that the people had no right to elect a Caliph during the 
dife-time of a Caliph in office. 





SECTION II. 
Different Modes of Election. 


The Muslim writers speak of three modes of elec- 
tion'—(1) free election by the suffrage of the people in 
general ; (2) nomination by the Caliph or Imam in 
office and confirmation of the same by the general body 
of electors by homage; and (3) homage by force 
( Bay’ at-ul-gihtriyah). 

The first mode of election is based on the system of 
franchise. All Muslims qualified to 
vote are required to take part in the 
election. This is the general rule. But it is morea 
theoretical principle than a practical procedure. “In 
practice things are otherwise, and the Capital as a rule, 
expresses the decisive word in question of election.”” 
As a matter of fact “the election of the Caliph almost 
always was effected by the people of the Capital and the 
soldiery, and the populace followed their lead and took 
the oath of fealty to the sovereign-elect.”* This mode 
of election followed the line of the old Arab custom of 
choosing their Shaykh or Chief by different tribes. Yet 
the right of electing a Caliph resides in the people and 
belongs to the community as a whole. None can 


Free Election. 
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t. Shah Waliull4h : Mujyat-ul-Bdaligha. section on Khiléfat. 
2. The Organism of the Muslim State by S, Khoda Bakhsh in- 
“the Journal of the Moslem Institute’, 1907 (January-March). 
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take away this right, and the candidate must submit 
to free election. The Muslim jurists give preference to 
this mode of election and are averse to curtailing the 
popular right. 

The second mode of succeeding to the Caliphate is 
by nomination. The Caliph in office 
can.choose and nominate his successor. 
This'was done by the first Caliph (Abu Bakr) who nomi- 
nated ‘Umar for the Caliphate. The reigning Caliph 
can nominate more than one successor to follow one 
after another. This course was adopted by Hárůûn-ur- 
Rashid, who nominated his three sons Amin, Mamun 
and Mutamin to succeed him to the Caliphate one after 
the other. But when a successor is nominated by the 
Caliph in office, his nomination must be confirmed by 
general election and by the homage of the people, 
otherwise. he will have no title to the Caliphate. Conse- 
quently we find that no Caliph, appointing his son or 
kinsman as his successor, omitted to obtain the general. 
homage by which popular approval was secured and 
supreme consecration obtained. The succession to the 
Caliphate by nomination owed its origin to the too 
frequent instances of such transmission of sovereignty 
both among the first Caliphs, as also among the 
Omayyads and the Abbasids. 

The third mode of acquiring the Caliphate is said to 
Homage by Þe the usurpation of sovereignty by force. 

force It has nothing to do with election or 
nomination. It is rather a method of obtaining popular 
homage and recognition of claim to the Caliphate by 


Nomination. 
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violent means, It can hardly be called a mode of succes- 
sion to the K#ildéfat which is based on the principle of 
election or nomination confirmed by popular suffrage and 
homage. Acquiring sovereignty by force is, in fact, 
the establishment of despotic rule or absolute monarchy. 
But as the Institution of the Caliphate had a halo of 
sanctity around it, and carries with it certain special 
privileges connected with the Church of Islam,’ the 
later Caliphs prudently retained the appellation of 
Khalifa for strengthening their position. This mode 
of acquiring Caliphate is of later growth; and the 
Fagih and the Muslim Theologians of the later age 
have approved of it on prudential considerations although 
it strongly militates against the principles on which the 
Islimic Commonwealth was founded The later Muslim 
writers and publicists euphemistically call it “election by 
force’, or “allegiance by violence’—Baydt-ul-gihiriyah, 
although it is nothing more and nothing less than the 
usurpation of Caliphate by force “By this (że: 
Bay’ atszd-qdhiriyah ) they understood the cases of 
sovereignty assumed by force as it happened in times 
of an inter-regnum or anarchy, when no universally 
acknowledged sovereign ruled, and a bold party-leader 
violently took possession of the throne and the army, 
without election and homage of the people or testamen- 
tary disposition either ; and called upon the Muslim 
community to do obedience to him and to avert anarchy 
or civil war. It did not matter in the least, says Ibn 
Jama’ if this ruler was unlettered, unjust or vicious. 
But if another usurper ‘rose against him and deprived 
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him of his government the victor was to be regarded 
as the rightful sovereign.’ It is obvious from this 
that people had grown wiser by experience, They had 
learnt to take account of actual facts and found it best 
to accept them. The Muslim jurisprudence, in its final 
state, gave an unconditional assent to the right of the 
stronger”. ? 

It should be noted that in absence of any fixed 
rules of election and settled principles 
of nomination, the popular election 
according to the IslAmic ideal, is open to various 
dangers. The wily people having the right of suffrage 
in their hand, may set up rival candidates, and the 
partisans of each candidate may create troubles which 
may lead to civil war. Again, the scheming persons 
having the power of deposing a Cáliph, may conspire 
against the Caliph in office by raising the standard of 
revolt. “The most dangereous feature of popular elec- 
tion”, says an able writer, “here as elsewhere ( wherever, 
indeed, the transmission of sovereignty was not fixed 
on settled principles ) was that the people, as a necessary 
consequence of electoral powers, claimed the right of 
declaring the Crown forfeited”.* To guard against 
such evils, the later jurists enunciated the rules to the 
effect that once a Caliph is duly elected, another person 
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1. Ibn Jama’, Jahrir-ul-Ahkam, Vol. 7 p. 8. 

2. Translation from Von Kremer’s Cultur geschichte des 
Orients. By S. Khoda Bakhsh in “the Journal of the Moslem 
Institute,’ 1907 (January-March). 

2. Ibid. 
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cannot be elected during his life-time, and that even if an 
usurper takes possession of the Caliphate and estab- 
lishes himself by the homage of the people, he is to be 
obeyed and supported. But there are strictly scrupulous 
writers whose views differ considerably from those of 
the practical but less scrupulous lego-theologians (the 
Faqih) regarding the validity of succession to the AAz/d, 
Jat. Mawardi, for example, lays down strict rules in ac- 
cordance with the Shari’at. He holds that the most 
deserving person should be elected and supported, that 
if the Caliph fails to discharge his duties his title to 
the Caliphate is forfeited, that when a Caliph forfeits 
his claim, a fresh election should take place, that if 
there are two candidates. having equal right or title to the 
Caliphate, he should be elected who possesses greater 
merit and higher qualifications according to the exigency 
of the time. In times of war, he should be elected who 
is daring and possesses military skill and talent ; in 
times of peace, he is to be preferred, who possesses 
greater learning and ability for the carrying on the 
affairs of the state and so forth. Mawardi further holds 
that “a sinful Caliph should be divested of his throne 
and a worthier one appointed in his place.” On the 
other hand, the later Muslim writers have laid down 
certain rules the laxity of which shows the temper of 
the age in which they lived. It appears that the jurists 
and the theologians were often exploited 
by the ruling Caliphs, to serve their 
purposes. To save their skin the jurists ransacked the 
four corners of the earth for traditions, and brought out 


Oriticiem. 





— wo th 
ta 
CENTRAL UBRARY 


ESTIMATE OF DIFFERENT OPINIONS. 169 


novel Hadiths to please their masters. Thus many 
unheard-of traditions saw the light of the day, and 
preposterous Hadiths were made to order. The following 
few Hadiths are typical of the rest. “Bashir, son of 
Khassabah, says that people once complained to the 
Prophet that certain officers of poor-rates are very 
excessive in their demands, shall we not resist? He 
(the Prophet) said, “No.” (Abu Dawfid) * In the tradi- 
tion related by Sa’ad bin Viqas, it is said, “Give them 
(poor rate) so long as they pray”. A certain person 
asked Ibn ‘Omar, “whom shall we pay the poor-rate” ? 
He replied, “to the ruling authority”. The questioner 
said, “They spend it on clothes and other luxuries of 
life.” He said “that does not matter”.? Such dicta, 
absurd as they are, bear the stamp of dubious authencity, 
if not of forgery. 

There is a chapter in the Sahih Bukh4ri the heading 
of which is “Listening and obedience due to the Imam 
except in case of his disobeying God”. In this chapter 
the author has collected all those traditions which 
contain provisions regarding submission to the Caliph, 
a summary of which is given by Mouldna Abul Kalám 
Azád in his presidential address. The following extracts 
will throw light on the point. 

‘The Caliph may be worthy or unworthy. He may 
satisfy the necessary conditions or not. He may be júst 
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s. The p daua address of Moulàna Abul Kalam Azad 
published under the title of Khilafat & Jastrat-ul-Arab, p.p. 96 & 


97 (Tr.) 
2. Ibid. 
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or unjust, and enjoin wholesome or unwholsome matters. 
Neverthless he must be obeyed so long as he is a Musul- 
man and keeps up prayers. No Musulman has a right to 
disobey him.” This is, no doubt a long rope given to 
the whimsical and capricious Caliphs and Imáms for 
doing whatever they like in the garb of religion or in 
the cloak of piety. Compare with the above passage 
the opinion of Imám Fakhrud-Din-Razi on the Recipro- 
cal Rights of Sovereigns and Subjects edited by 
Mohammed bin Ali bin Taba commonly known as lbn- 
ul-Tagtaga. The author says significantly, “the duty 
of the subject is obedience. but no subject is bound to 
obey a tyrant”. Ibn Rûshd (the great Averroes) says, 
‘‘the tyrant is he who governs for himself and not for 
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1. A. Alit The Spirit of [slam p. 201. 





SECTION lll. 
Mode of Holding Election. 


During the period of the Constitutional Form of the 
Caliphate the ceremony of holding an election was very 
simple. In fact there was no formality save and except 
that the prominent personages used to place their hands 
upon the hand of the proposed Caliph in token of ex- 
‘pressing their approval and to take the oath of allegiance 
to him. This ceremony is called Baz‘at, “oath of fealty”. 
It does not appear that there was any special formula 
for éa?’at. All that is required is “to obey the Caliph in 
everything that is right and to be faithful to him in weal 
and in sorrow.” Then the commonfolk thronged round 
the Caliph-elect and paid him their homage. Intimation 
of election used to be sent forthwith to distant provinces, 
and the state-officials and people of the provinces used 
to express their approval by taking the oath of allegi- 
ance. In the case of nomination, it was used to be 
announced publicly and confirmed by the approval 
of the people. 
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1. Ibn Hishim, p. 289. From a report of Abadah-bin-Samit, 
it appears that the Prophet took covenants from the peopleto the 
effect “that we shall listen (submit to) and obey (the Amir) in ease 
and distress, misery and comfort, shall make him our chief, and 
question not the authority of those who hold it except when we see 
open infidelity of the clear commandments of God ”. Though- 
this may be a form of taking covenant but it can hardly be called: 
a set formula. 
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Instances are not wanting to show that sometimes 
rival claimants used to dispute the election and nomina- | 
tion as the case might be, and their partisans refrained 
from the oath of fealty. In such an event the matter 
was decided either by arbitration or appeal to 
sword. However, the procedure of election adopted 
during the continuance of the constitutional form of the 
Caliphate was a very simple one. The Caliph-elect 
generally repaired to ‘‘the chief mosque which among the 
Arabs was the place of general assemblage and repre- 
sented the forum of the Romans, ascended the pulpit 
and delivered his inaugural address which was followed 
by election and homage”.* 

But when the unconstitutional form of Caliphate 
which the Muslim writers call ‘‘the territorial khiléfat” 
(mulk) was established, the procedure of election and 
formality of allegiance became gaudy and full of imperial 
grandeur. On such an occassion the Caliphs-elect of the 
House of Banu Omayyd used to appear dressed com- 
pletely in white, while the Abbdsids in black. They 
bore the insignia of royalty which consisted among the 
Omayyáds of the signet and the Aadyé (a short staff of 
the Prophet). To these the Abbasids added the mantle 
of the Prophet. 

Ibn Khaldun tells us “that in later times election and 
homage invariably took place in a great state-assembly 
in which all the ministers (waztrs), high state-officials, 
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1. Ibn Athir, vol. tv p- 415 vide also Organism of the Muslim 
State by S. Khoda Bakhsh. 
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judges of Baghdad, and the Alides, as also the Abbasids 
under the leadership of their two Nagib-ul-Ashraf, and 
finally the dignitaries of the Capital took part.* Early 
indeed did the custom grow for the new Caliph to dis- 
tribute large sums of money to the troops and the people 
on his election. Like the later Roman Emperors who 
had to win over the praetorian guards by golden purses, 
the Caliphs were no less constrained to pursue the same 
method as regards their arrogant and supercilious 
Turkish body-guards who set up and deposed them witb 
equal facility”,? 

Dozy gives an account of the election of Abdur 
Rahmin in Spain. The Cordovans having regained 
their independence, determined to place an Omayyad 
on the throne—not by violence, but with due formality. 
In November 1023 A.D. they held a convention. The 
Vizirs put forward three candidates, namely, Sulaiman, 
Abdur Rahman and Muhammad Ibnul-Iráqi. lhe 
Vizirs were so convinced that Sulaiman whose name 
stood at the head of the list, would be elected that the 
Secretary of State, Ahmad ibn Bard, had drawn up the 
Act of Investiture in that candidate’s name. The vizirs 
then invited the nobles, the soldiers and the populace to 
proceed to the election of a Khalifá in the Great Mosque. 
On the day appointed Sulaimdn was the first to present 
himself accompanied by the Vizir. He was splendidly 
apparelled and his countenance was radiant With joy, 
t. Ibn Khaldun, Vol. III pp. 410 and 480. 

2. The Organism of the Muslim State by S5. Khoda Bakhsh, 








- 





174 MODE OF HOLDING ELECTION. č 


for be was confident that the popular choice would fall 
upon him. His friends advanced to meet him and 
‘bade him be seated on a dats which had been erected 
for him. Shortly afterwards Abdur Rahmán entered 
the mosque by another door. He was surrounded 
by a multitude of soldiers and work-men, who, as 
soon as they had passed the threshold, acclaimed 
him Khalif, making the mosque reecho with stento- 
rian shouts. The Vizirs in tbeir surprise, were dumb- 
founded. They accordingly resigned themselves to 
accepting Abdur Rahmán as Khalif; and Sulaimán 
yet more astonished and discomfitted—perforce followed 
their example. He was led to Abdur Rahman whose 
hand he kissed and who bade him sit by his side. The 
third candidate Muhammad Ibn Iráqi also took the oath 
of allegiance ; the secretary then erazed from the Act 
of Investiture Sulaimán’s name and substituted that of 
Abdur Rahmin.? Such was the mode of holding elec- 
tion. 








L. Dg: Spanish Islám pp. 572 & 573 Írom which the above 
summary is taken. 








SECTION IV. ` 
Setting aside an Election 


We have seen that people have the power of election 
as well as of deposition of a Caliph. When the elec- 
tion is complete, the person elected becomes the de facto 
Caliph of the state His election cannot be set aside 
without a valid ground. Among the grounds which lead 
to the deposition of a Caliph, the following may be 
mentioned : (1) open infidelity, (2) breach of faith, (3) 
minority, (4) physical defect such as blindness, (5) 
inability to defend the state and religion, and (6) inability 
to enforce the law of Shari’at. 

Refusal to recognise the rights of the people, dislike 
to the personality of the Caliph, vicious habit, immora- 
lity, injustice, illiteracy, leading an un-Islamic mode of 
life, inability to lead the congregational prayer, indiffer- 
ence to preside over the Divine Service, extravagant 
habit, tyranny, etc. are not regarded by the later Muslim 
jurists as valid grounds for deposing the Caliph.* 
But there are more conscientious and strict jurists. 
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t. Moulana Abul Kalam Azad has BRE: a large number of 
traditions from which the above summary is taken, Vide, his pre- 
sidential address published in September, 1920 under the title of 
Khiléfat and Jaziratul Arab, 1 quote here some of them which will 
throw light on the subject : 

(1) Wayel-bin-Hajr says: “ ‘| heard the Prophet of God (to say) 
when a man asked him ‘ W hat is your opinion in case there are 
Amirs over us who refuse to grant our rights and demand theirs’. 
The Prophet replied, ‘‘ Listen and obey; for verily the burden of 
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such as Máwardi, who do not support such low and 
loose principles. The opinion of the later writers 
such as Ibn Jama’, is based on the ground of 
expediency. They advance arguments to theeffect that 











what they do, lies upon them, and of what you do, upon you” (Vide 
Muslim & Tirmizi). 

(2) *Abadah-bin-Simit says: “ The Apostle of God took co- 
venants from us that we shall listen (submit to) and obey (the Amir) 
in distress and comfort, misery and happiness, shall regard him 
as our Chief, and question not the authority of those who hold it, 
except when we see open infidelity of the clear commandments of 
God". (This tradition is accepted by all). 

(3) “The best of your Khalifas are those whom you love and 
who love you: whom you bless and who bless you; and the worst 
of your chiefs are those whom you hate and who hate you: whom 
you curse and who curse you. The Prophet was asked: shall we, 
then, set them aside ? He replied, ‘no’, so long as they keep up 
prayer among you, but let the Imim who has a chief appointed 
over him from whom he sees something violating the commands of 
God, shun the violation, but let him not withhold his hand from 
submission " (narrated by Ahmad and Muslim), 

(4) “There will be Imams after me who will not guide you 
according to my ways, nor walk on my path; and there will be 
leaders (chiefs) among you who will have the heart of Satan con- 
cealed in human body. ql (the narrator) inquired. ‘how shall I 
act, O Apostle of God, if I live in that age. He (the Prophet) said : 
you should listen and obey even though you are oppressed (lit struck 
on the back) and robbed of your wealth; yet listen and obey ” 
(Recorded in the Sahih of Muslim). 

(5) “It is the duty of a Muslim to listen and- obey (the Caliph) 
whether agreeable or not, unless he is required to commit breach 
of faith; so if (he is) ordered to commit breach of faith, he is not 
to listen and obey ”. (Related by Shaykhan and others from Ibn- 
Umar’). 
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if submission and homage are to be paid to the deserving 
Caliphs only, it will open the door of constant conflict 
and lead to hostility ; ambitions persons will find a handy 
pretext to rise against the Caliph on the ground of want 
of proper qualifications and destroy peace and order of 
the State. This position has been assailed by the stricter 
and more straightforward jurists who question the pro- 
priety of lowering the standard of qualifications of the 
candidates for Khiláfat, and propping them up in their 
wickedness. Here, indeed, the remedy prescribed is 
worse than the disease. The Fugaka (jurists) who propound- 
ed the questionable doctrines and political maxims acted 
like the “lions crouching under the throne” of the Caliphs. 
But the most astounding thing is that these questionable 
opinions of the subservient jurists have been palmed off 
upon the Prophet, and are regarded by the credulous 
Muslim theologians as the laws of Shariat. Further, they 
have strangely been included in the books of Hadiths 
and Agédid (articles of faith), and are solemnly presented 
to the unwary public as the creeds of Islám. 

Vide Discussions regarding Khiláfat and the subjects 
connected with it in the Sharh-ul-Mawidgif, Nasaf, 
Tamhid, Sharh Figat-ul- Akbar : also the Kitaéé-ul-Ahkdm 
of Im4m Bukh4ri, and the TZakrir-ul-Ahkim of Ibn 
Jama’ ( Vol. 7 & 8). 
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SECTION V. 
Mode of Deposing a Caliph. 


It will be interesting to know something of the 
mode of deposing a Caliph. The method is, indeed, 
archaic, and discloses the peculiarities of the primitive 
age. “For deposing a sovereign the people generally 
assembled in the chief mosque. Some men of position 
addressed the assembled community in which charges 
were brought home against the ruling Caliph, and 
his deposition declared in the interest of Islám, the 
speaker concluding his speech by taking off his ring 
from the finger, and throwing it on the ground, or 
removing his shoe and flinging it away and adding 
thereto: I cast away N. N. as I do this ring, or 
this shoe, or this turban. With this, the act of 
deposition was completed.* It was hardly better 
than the past Polish kingdom, with its unlimited 
power of veto of every individual nobleman,”? 

History records imstances in which the above 
archaic procedure was not observed. The earliest 
instance of deposition of the Caliph is that of the 
fourth KéAalifa, Hazrat ’Ali. Owing to the revolt of 





-_ 


1. Cf. Ibn Taghribardy Vol. II p. 152, Amari; 
Mussalmani della Sicilia, Vol. I pp. 137 and 138. 


a2. Von Kremer’s Cultur geschichte des Orients, translated 
by S. Khoda Bakhsh. 
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the Khédrijites, the treachery of the Caliph’s followers, 
and the hostilities of his rival Muawiyah, Amr-bin-’As, 
an unscrupulous partisan of the latter, cleverly managed 
to win over the Caliph’s representative and appar- 
ently convinced him “that for the peace of Islam, 
both *Ali and Muawiyah should be put aside, that 
Abu Musa should pronounce the deposition of ’Ali, 
and that he( Amr ) should then depose Mtawiyah, 
and that being done they should elect a new Caliph. 
The simple Abu Musa fell into the trap, and mounting 
the pulpit pronounced, “I depose Ali from the 
‘Caliphate.” Amr then mounting the pulpit after him 
said, “ I accept the deposition of ’Ali and appoint 
Muawiyah in his place.” This audacious announce- 
ment infuriated the followers of the Caliph. The parties 
separated vowing undying vengeance’’.* Here, we do not 
find any trace of the archaic mode of deposition. Taking 
off rings from the finger, or throwing down turban, 
might have been the relic of the old Arab custom. But 
from the early time we find that the deposition of the 
Caliph was generally effected by public announcement 
and proclamation. 


1. A. Ali: History of the Saracens, pp. 51-52. 
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SECTION VI. 
Participation in Election. 


During the republican days of Islám there was no 
machinery for recording votes, nor any polling booth, 
neither was there any register of voters. The people 
enjoyed universal suffrage. They exercised their vote by 
the expression of individual opinion as a mark of approvalh 
(ráye) and by paying homage (4az’at). The question early 
arose and was much debated by the Faqih (jurist) as 
to the nature of participation in election. “ What is 
the effect of an election if only a small body of electors 
participate in it?” Such problems have freely been 
discussed by the Muslim writers and publicists. It appears 
that there has been a divergence of opinion among them. 
Some hold that election is only valid when the entire 
community takes part in it. Some of them maintain 
that if the majority of the people takes partin an elec- 


. tion, itis valid; while others are of opinion that a 


smaller number without opposition is sufficient. Some 
writers have gone to the extreme of asserting that an 
election effected even by five men of position is valid. 
Some have gone to the other extreme and held that a 


` plebiscite is necessary for a valid election.t Such is the 


diversity of opinion amongst the jurists on the subject, 





a -Ž 
r. A saying of the second Caliph Hazrat ’Umar is to the effect 
that “if the election of a Caliph is effected without all Muslims 


taking: part in it, the election is null and void". Dozy: Hist. de- 
Mussalmans d’Espagne, Vol. I p. 121.Cf Geschichte der herrschens 
den Ideen des Islams: 407; also the Journal of the Muslim Insti- 
tute, 1907 p. 211. 
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We find from the historical records that an election 
effected by a body of persons was considered valid. 
Such was the case with the first Caliph who was elected 
by certain tribes only. The practice seems to have 
been that a few important personages first selected a 
candidate and paid him their homage, and if he be 
acceptable, the common people followed them as a 
matter of course. Vide Section on “ the mode of holding 
Election” (ante). 








SECTION VII. 
Qualifications of Electors. 


‘It is needless to point out that Islam does not recog- 
mise class distinction. Consequently, in the Islamic 
Commonwealth there were no plebeians and patricians 
of the Roman constitution. The basic principle is that 
all men are born free. They being the children of the 
same parents—Adam and Eve—are equal in human 
dignity, and have equal rights. Freedom and equality 
are, therefore, regarded as the natural state of man- 
kind ; serfdom and slavery are the unnatural condition 
of society. Consequently, there are no castes nor sects 
in Isl4m, nor was there any class distinction in the cons- 
titution of the Islamic republic Hence the Muslim 
community enjoys universal suffrage under the law of 
Shari’at. 

Mawardi classifies the whole Islimic community into 
two groups—(a) the electors, z¢., those persons who 
possess the right of election, and (b) the candidates who 
put forward a claim to the office of the Caliph. 

The qualifications of an elector are (1) Maturity of 
understanding, (2) Islám, (3) Sanity. and (4) Freedom. 

Among the conditions for the elector, property quali- 
fication is not mentioned. The reason is obvious. 
There being universal suffrage and no class distinction, 
property qualification does not come in. Great stress 
is laid on two points—(t) Integrity and honesty of pur- 
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pose, and (2) “ necessary capacity for judging the 
qualification for leadership of the state and the conduct 
of political affairs. In this the inhabitants of the capital 
had no pre-eminence over the rest of the people; but 
practice, not legal theory, had settled that since the 
inhabitants of the capital would be informed of the 
death of the sovereign sooner than the others, they could 
forthwith proceed to the election. Further, it is to be 
noted also that persons possessing requisite electoral 
qualifications naturally resided in the capital Máwardi 
establishes his scientific theory regardless of actual 
facts. He does not trouble himself to consider that the 
election of the Caliph almost always was effected by 
the people of the capital and the soldiery, and that 
generally the entire mass of the population had no 
choice but to acknowledge and accept the accomplished 
facts or to join the standard of rebellion.’’’ 


I 
° - 


r. Von Kremer’s Cultur geschichte des Orients translated by S. 
Khoda Bakhsh, vide, “the Journal ofthe Muslim Institute,” 1907 pp- 





“this is the greatest of all good qualities.” 





SECTION VIII. 
Qualifications of the Candidate. , 


The qualifications of the candidate for the Caliphate 
are generally enumerated in the Books on Aqáids (the 
Principles of Faith). They are: “the candidate should 
be Muslim, male, free, major, intelligent, leader of 
opinion and thought and with the aid of his position 
and dignity competent to enforce laws and protect the 
interest of Islim and do justice to the oppressed from 
tyranny by dint of his knowledge, equity, competency 
and courage.” * 

Imam Fakhrud-Din Rázi describes the qualities essen» 
tial for a sovereign—wisdom, justice, knowledge of the 
wants and wishes of his people, and fear of God. 
He adds emphatically that this latter quality is the root 
of all good and the key to all blessings, “for, when the 
king is conscious of the presence of God, His servants 
will enjoy the blessings of peace and security”. The 
sovereign must also possess the quality of mercy and 
He must 
have an ever-present desire to benefit his subjects and 
consult them as to their wants, for the Prophet con- 
sulted always with his companions, and God hath said 
(in the Quran) “ consult them (ře. the people) on 
every affair”. In the administration of public affairs, 
it is the sovereign’s duty to superintend the public 








1, These qnalifications are generally enumerated in such 
treatises as Agqiid-i-Nasaf, Sharh-ul-Mawiaif, Sharh-Jiqat-ul. 
Akbar, Tambhid, etc. 
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income, guard the lives and property of his subjects, 
Maintain peace, check evil-doers, prevent injuries. He 
must always keep his word”.1 

It is to be noted that sex-disqualification has been in- 

No sex-disquali- troduced by the later jurists in the es- 
fication in Islám. timate of qualifications. But there are 
jurists (Fûqáh4á) who do not countenance such a limitation. 
The later jurists have arbitrarily cut down the rights of 
women. 

Mawardi does not mention sex-disqualification among 
the necessary qualities for a candidate to the Caliphate. 
A section of the jurists belonging to the KAdrijize school 
(the Shabibyyah) holds that a woman is as much qualified 
to be Caliph as a man. In fact “they elected a woman 
as their sovereign’”??. The majority of the Hanafi Faqih 
(jurist) exclude wpmen on the ground of their physical 
weakness. But according to the supporters of the 
woman’s right this is not a just ground for denying her 
right, for there are many men who are even weaker and 
more timid than women, yet the right is not denied to 
them. The weak, the thoughtless, the timid, etc. 
are naturally excluded in a competition with the bold 
and daring. In the practical field the strongest generally 
get the upper hand, yet the right is not denied to the 
weak male. It should be borne in mind that the elec- 


t. A. Ali: “The Spirit of Islam,” p, 261. 

2. Cf. Gesch.d.herrsch, Ideen. p. 369 vide The Organism of 
the Muslim State by S. Khoda Bakhsh in the Journal of the Muslim 
Institute, p. 223 (1907). 
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tive system of Islám is based on equality of right with- 
out distinction of sex, though preference is given to the 
competent and the deserving. The woman’s weakness. 
spoken of by certain jurists is the reflex of their own 
prejudiced mind, and of the age in which they lived. 
History records the name of more than one Muslim lady 
who commanded the army in battle-fields and successfuly 
wielded the sceptre on the throne. Hazrat Ayesha, the 
wife of the Prophet of Islám, led her own army against the 
insurgents at “ the Battle of Camel”. The sister of 
Saladin the great, defended the town against the Crusa- 
ders. Razia Begum the daughter of Sultán Altimash 
reigned as the Empress of India. Chánd Sultána the 
lion-hearted lady of Islám, reigned as the queen of the 
kingdom of Ahmadnagar and defended the town with 
a sword in hand against the imperial army of Delhi. The 
defeat and murder of the last two high-souled ladies were 
mainly due to the machination of their nobles in con- 
cert with the heirophants of theology. Men in all climes 
and countries have always tried under various pretexts to 
put down women. The Muslim jurists form no excep- 


tion to the general rule. But Islám does not put any 


restriction of sex on the qualification of the candidate to 
sovereignty. On the other hand, Al-Quran distinctly 
declares: “Obey God and obey the Apostle and those 
among you who are in authority”. The word “you” in 
the text includes both man and woman. The sex- 
disqualification introduced by the Lego-theologians is 
mainly due to the age-long prejudices of man against 
the other Sex. 
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Mawardi mentions the followirig necessary qualifica- 
tions for the candidate to the Caliphate—(1) “Spotless 
integrity, (2) requisite jurido-theological knowledge to: 
pronounce judgment in difficult cases, (3) freedom from 
defects of hearing, sight and the tongue, (4) freedom 
from physical infirmities, (5) necessary insight for 
governing the people and conducting affairs of the state, 
(6) courage and boldness in defending the Muslim terri- 
tory and in fighting the infidels, (7) descent from the 
family of Quraish ”.* In the enumeration of the requi- 
site qualifications Mawardi does not mention two condi- 
- tions—majority and male sex. They have been included 
in the category of qualifications by the later jurists. 

As to the condition of “descent from the family of 

Family qualifica- Quraish”, it is based ona tradition 
tion not recognised. which says, ‘Verily this (Że. KAilá- 
fat) will remain with the Quraish.” But it is pointed 
out that this tradition is limited by the passage that 





1. As to thephysical defects the foot-note in page 222 (1907). 
runs thus: “It is here to be noted that among the Hebrews 
physical defect was an obstacle to obtaining the dignity of priest- 
hood. ‘The essential conditions are found in Leviticus XXI, 17 sq. 
Blindness, lameness and physical infirmity should be far from the 
Altar, For this very reason, it often happened among the later 
Abbasid Caliphs that when the throne was lost by insurrection they 
blinded the sovereign to incapacitate him for ever from assuming 
the government. In any event, the existence of this very idea- 
among the Hebrews and the Arabs offer a fresh proof of the great 
influence of Jewish idea upon Islam”. 

The Hindu Shastra also holds physical defects as disqualifica- 
tions for kingship. Vide Manu, 9: 201, and the story of Dhrita- 
rastra in Mahabharat. 
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_ follows, vis. “as long as they strengthen the faith”.* In 
other words, it means that so long as the Quraish will 
have the power to defend Islam, Azildfat will remain 
with them. 

This proposition has been discussed by various Muslim 
writers and publicists,and the majority of them have 
differed from M4wardi and the jurists of his views. It 
seems to be rather preposterous that in a democracy like 
that of the Islimic Commonwealth, Caliphship is to be 
confined within one tribe or family. The supporters of the 
opposite view discard the condition relating to the family 
qualification. Enumerating the conditions of Imamat 
(leadership) the Sharh-i-Magidsid says, “when election 
according to the conditions is made impossible, every 
powerful man who has got himself established, is per- 
mitted to enforce all commands which the Imám would 
have enforced”. It further says, “If from the Quraish 
none is available who combines in himself all the neces- 
sary qualifications, let a Kananian be Amir (chief) ; if he 
is not available, then a non-Arab (’Ajami)”’. 

According to a large section of the Muslim jurists 
Khilffat sovereignty is not confined to any race, tribe, 
or family. This view is supported by certain traditions 
or sayings of the Prophet. They are: 

(1) “An Arab has no superiority over a non-Arab, 


nor a non-Arab over an Arab; allof you are 
children of Adam” .* 














1. This tradition is reported by Ibn-i-Jubair and quoted in the 
Sahih Bukhari under the Chapter, “ Umra (Khilifat or Chiefs) 
from the Quraish.” 
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(2) In the Sakik of Muslim, a report from Abu Zar 
adds “Even though he were a mutilated: 
slave ”. 

(3) Ibn Husain narrates this tradition in slightly 
different words: “Listen even though a slave 
is made to rule over you who guides you with 
the Divine Book”. oie. 

Thus we find that while a section of the Faqih 
(Expounder of law) has taken a. narrow view, and is 
inclined to confine Khildfat within one family, the majo- 
rity of the jurists have taken just the opposite view in = 
accordance with the democratic spirit of Islam for which » 
great credit must be given to the Prophet himself for his 
liberal ideas and for his recognition of human dignity 
and equality of man. 

An objection to the authority of a slave has been 
raised on the ground that freedom being a necessary 
condition how can a slave occupy the position of the » 
Caliph? Hafiz Náwari explains the passages quoted 
above in these words : 

“It signifies the meanest creature, z.e. listen and 
obey even though he were of the lowest extraction; so. 
that it is obligatory to render submission to him, be he 
a Negro, or a mutilated slave. Amarat (the sovereignty 
of Amir) is conferred upon the slave when some influen- 
tial personages establish him in it (Caliphate), or when 
he acquires supremacy over the people and enforces 
submission by his prowess. But his election to the 
sovereignty with power, is not valid owing to the status. 
of freedom being a necessary condition.” 
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Háfiz Nawari lays stress on the condition of freedom, 
“and is inclined to accept the Caliphate of a slave under 


compulsion or unavoidable necessity. He, like the 
jurists of his views, is more a votary of brute force than 


‘the upholder of a liberal idea. But the sayings of the 
‘Prophet upon which they take their stand, have no 
limitation attached to them. 

History furnishes us with instances of slaves who 
occupied or were raised to high position in the 
Islamic Commonwealth. Usáma son of Zaid who was 
a slave, was entrusted by the Prophet with the command 


+of an expedition. At this, some people felt uneasy. 


Perceiving this the Prophet said, “ You also took excep- 
‘tion to the Amarat (leadership) of his father, but he was 
the proper man, and as to Usáma he is fit for it.” It 
is needless to cite instances of the kings and mo- 
mnarchs belonging to the slave dynasty who ruled over 
some of the IslAmic states. Before those sovereigns, the 
Arab and non-Arab nobility and gentry, as well as the 
Faqih bowed down their heads in submission. 
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CONCLUSION 


In tracing thé causes of intermixture of law, religion 
and politics, I have discussed in the chapter on “‘the Con- 
ception of State” dealing with Divine Right and Theo- 
cracy, the utility of their combination in the primitive 
state of society. I have also pointed out its merits and 
demerits, and the baneful consequences flowing from 
their intermixture. A free discussion on the knotty 
problem of disentangling religion from the meshes of 
law and politics has led me to advocate the atility of 
their bifurcation. To the orthodox theologians and the 
credulous classes belonging to the old school of thought, 
this proposition may “resound in folly”, and will perhaps 
be resented as it goes against the trend of opinions of 
the Muslim jurists. But we cannot shut our eyes to the 
fact that modern investigation has shown that each 
branch of learning is a distinct science though allied 
and inter-related. There is a concensus of opinions that 
each subject should be studied as a distinct branch of 
science. Although the Muslim jurists have regarded 
politics in the light of religion, the thinking section of 
the Muslim community all over the Islimic world seems 
to have revised their opinion and holds that the combi- 
nation of law, religion, and politics has been the stumb- 
ling block in the way of social and political advancement. 
It is a matter of common experience that various intelli- 
gent schemes of reforms have often been turned down 
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on the ground of “innovation,” and thwarted by playing 
oy the credulity of the masses in the name of Sarrat. 
We have become quite familiar with the orthodox cry, 
“Islam is in danger,” whenever an attempt is made to 
improve upon the old stock of out-grown thoughts and 
ideas. Those Muslim states which have recently intro- 
duced some social and political reforms, are denounced as 
heretical and their advocates as eccentric persons who have 
gone out of the orbit of Islam. Itis, therefore, not surprising 
to find that social and political decadence and intellectual 
stagnation have been the general rule, while progress and 
advancement, the exception with the Muslim life and the 
Islamic states. This spectacle stands in a strange contrast 
to the all-round progress and the mental activities of 
the early Muslims. Further, the history of Islamic 
Church and State is replete with instances which demons- 
trate that the bigoted enthusiasts and clever party- 
leaders have often taken advantage of the combination of 
religion and politics. It will not be very far from the 
truth to say that shrewd political leaders often utilize 
religion by making it a hand-maid of politics, and use 
Shari’at as a double-edged sword to serve their purpose. 
Illustrations are not wanting to support this view, The 


recent events that happened in Turkey and Afghanistan , 
furnish vivid examples of the baneful effects of the — 


intermixture of politics and religion. Even in India 
during the agitation known as the “Khilafat Movement,” 
the simple-minded Muslim clergy was used as tools for 


exploiting the ignorance of the masses to serve some > 


political end in the name of religion. One of the most 
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regrettable consequences of such tactics has been to 
lower the standard of morality, and drag down religion 
from her high pedestal of truth to the low level of diplo- 
macy and state-craft. 

Considerations like those stated above, have 
led me to advocate the cause of separating religion from 
secular law and politics, and studying independently each 
subject as a distinct science. It is needless to point out 
that in the primitive state of society religion was invoked 
to-prop up the power, dignity, and prestige of the priest 
and the state. But in the modern age the state does not 
require the prop of religion. I have, therefore, made 
certain definite suggestions for the consideration of the 
intelligent and unbiassed mind. My suggestions may 
appear novel and audacious ; the rigid orthodoxy may 
regard them as “profane,” or “godless.” But taking 
into account the trend of events that are happening in 
Islamic countries, I am confident that my suggestions, 
consonant as they are with the true spirit of Islam and 
human reason, will be appreciated by the best minds of 
the Muslim states. They are, no doubt, in accord with 
the Principles of Legal Philosophy and modern Political 
Science. I submit that a book which does not throw out 
some new ideas and dares not make some bold sugges- 
tions, is worse than useless; more so if it feeds only on 
borrowed or antiquated ideas. 
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